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shall be liable to pay a sum not exceeding the value
of the book, or to replace the volume by a new one, at

the discretion of the Trustees or Executive Commit-
tee, and shall be liable to be suspended from all use
of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive
Committee.











io. 430.

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

JOEL P. GEER, \

Appellant^

vs.

GASTON JACOBI and CHARLES RUFF,

ET AL.,

Appellees.)

>

TRANSCRIPT OF RECORD.

Appeal from United States District Court,

District of Washington.

FEBl 8!898





i

h
/

I«?-L^ d-

/y6/

P2^





INDEX.

page

Affidavit of Piiblieartion 37

Amended Libel 28

Answer to Amended Libel 82

Bond on Appeal 349

Claim of Owner 15

Claimant's Exhibit No. 4 282

(Claimant's Exhibit No. 5 284

Claimant's Stipulation for Coists and Expenses 16

Citation on Appeal 352

Citation on Appeal (original) 357

Clerk's Certificate to Transcript 355

Deposition of C. H. Lewis 294

Direct interrogatories 298

Cross Interrogatories 302

Deposition of Charles Ruff 42

Examination in Chief 43

Cross-examination 45

Redirect Exaimination 45

RecrO'S'S-Examination 60

Redirect Examination . . 72

Recroiss-Examination 77

Exceptioinis to Libel 18

Exhibit "A" 34



u Index.

page

Exhibit ^'B" 34

Final Decree 306

Intervening Libel of <.\ Hennigar 11

Libel 2

Libelant's Exhibit (Kieeeipts) 228

Libelant's. Exhibit "AC" 206

Minute Order 21

Minute Order 304

Monition and AttaiChmient for Libel 35

Monition and Atta'chnient for Intervening Libel .... 39

Notice of Hearing 20

Notice to Set Cia,u»*e for Trial 107

Notice of Appeal ^39

Notice of Appeal 341

Notice to Give Stipulation 345

Opinion 22

Order Allowing Appeal 343

Order Approving Bond on Appeal 348

Order Extending Time to l^oicket Cause 1

Order to Transmit Original Exhibits 354

Order of Default 305

Order Susttaining Exceptions 27

Order of Heferenice 108

Petition for Appeal and Assigumeint of Errors 310

Pra?>cipe tiw Appearance for libelants Gaiston Jaieobi

and Charles Kuff 8

Prfecipe for DL^mistsal of Intervening Libel 41

Prypcipe for Monition 10

Praecipe for Appearance for Intervenor C. Henuigiar. 13



Index.
jji

page

Prsecipe for AppeaLPanice of ClaimaiiFt 16

Praecipe for Transcript on Appeal 353

Keplication to Olaini and Answer of Joel P. Geer . , . .109

Stipulation 113

Stipulation of Intervenor for Oosts 13

Stipuliation of Libelants for Ooists 9

Stipulation as to Intervening Libels 347

Supplemental Tramscript of Record 359

Testimony for Libelant:

G ustave JacoM 114

Gustiave Jaicoibi (croiss-examimation) 134

Gustave Jacolbi (redirect examination) 158

C. W. Gould 159

C. W. Gould (cro'Sis-exami nation) 177

O. W. Gould (redirect examiniation) 188

J. H. Johnisom 192

J. H. Joihiuison (eroiss-examination) 211

J. H. Johnson (redirect examination) 225

Joel P. Geer 226

F. B. Jones (recalled) 227

J. H, Johnison (recalled) 227

Testimony foir Olaimants:

Joel P. Geer 229

Joel P. Geer (eroisis-exaimination) 244

Joel P. Geer (redirect examination) 257

Fnancis B. Jones 259

Fnamcis B. Jones (croisis-examination) 266

Francis B. Jones (redirect examination) 272

Francis B. Jones (recross examination). 275



iv Index.

Testimony for Oaimants—Continued. pa^gt"

C. W. Gould (reoaJLed) 277

C. W. (j'ould {crosts-exatoination) 279

C. W. Gould (redirect examinataon) 280

Joel P. Geer (recalled) 281

Joel P. Geer (crosis-examdniation) 285

F. B. Jones (recalletl) 290

F. B. Jones (eroisis-examinattion) 290

]-'. U. J;>nes (rfvliiipct examination) 292



In the United States Circuit Court of Appeals for the Ninth

Judicial Circuit.

JOEL P. GEEE,

Claimant and Appellant,

/
vs.

GAiSTON JACOBI and CHARLES
RUFF,

Libelants and Appellees.

Order Extending Time to Docket Cause.

Upon the representations of the clerk of the District

Court of the United States for the District of Washing-

ton, Northern Division, and for other sufficient causes ap-

pearing, it is by me ordered that the time within which

the transcript of the record on appeal in this cause shall

be transmitted to and filed with the clerk of the Circuit

Court of Appeals for the Ninth Judicial Circuit, be, and

the same is hereby, extended to and including the 20th

day of February, A. D. 1898.

Dated Seattle, Washing-ton, January 22, 1898.

C. H. HANFORD,
District Judge.

[Endorsed]: Filed Feb. 7, 1898. F. D. Monckton,

Clerk.



2 Joel P. Qeer vs.

In the United States District Court for the District oj Wash-

ington, Northern Division.

IN AjDMIKALTY.

GASTON JACOB! and CHARLES
RUPF,

\

Libelants,

vs.

THE STEAMSHIP "EUGEXE," and

THE PORTLAND and ALASKA
TRADING AND TRANSPORTA-
TION COMPANY, and All Others

Whom It May Concern,

Respondents. /

Libel.

To the Hon. C. H. Hanford, District Judge of said court:

The libel of Gaston Jacobi, a resident and citizen of

the State of New York, and Henry Ruff, a resident and

citizen of the State of , against the steamship

"Eugene," the Portland and Alaska Trading and Trans-

ivortation Company, her alleged owners, and all other

persons who may be owners or interested tlierein, or who

may lawfully intervene in this action, which is a cause

of civil action and maritime, respectfully show to the

Court and allege, for a cause of action in favor of the

libelant Gaston JacMjbi, as follows:

I.

That during the times herein mentioned, and for a

period of several days prior to the filing of this libel, the

said steamship "Eugene" has been, and still is, lying in
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port in the city of Seattle, State of Wasliington, bound

on voyage, via the port of St. Michaels, Territory of

Alaska, to Dawson City, in the Northv^est Territory, Do-

minion of Canada, as libelants are informed and believe.

II.

That during all of the times herein mentioned the said

steamship "Eugene" vv^as owned and operated by the said

respondent, the Portland and Alaska Trading and Trans-

portation Company, as libelants are informed and be-

lieve, which was and is a corporation duly organized un-

der the laws of the State of Oregon; that during all of the

times herein mentioned the said respondent, the Port-

land and Alaska Trading and Transportation Company,

was, and still is, as libelants are informed and believe,

the owners of and engaged in running and operating a

certain other steamship, named the "Bristol," plying be-

tween the city of Seattle, Wash., and the port of St.

Michaels, Alaska; and that during all of the times here-

in mentioned one E. B. McFarland was and is the general

manager, aud one F. C. Davidge & Co., was and is the

agent of the said steamship "Eugene" and said "Bristol,"

and of the said respondent, the Portland and Alaska

Trading and Transportation Company, and as such man-

ager and agent were each duly authorized and empower-

ed, on behalf of the said steamship "Eugene" and of said

respondent company, to enter into any and all contracts

for the transportation or conveyance of passengers or

freight or baggage from the city of Seattle, Washing-

ton, to said Dawson City, via said port of St. Michaels.

III.

That on or about the 19th day of August, 1897, by and

through the said E. B. McFarland, general manager of

said steamship "Eugene," and F. C. Davidge & Co.,
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agents of said steamship "Eugene," and of said respon-

dent company, the libelant, Gaston Jacobi, engaged pas-

sage for himself to be conveyed with three-quarters of a

ton of baggage from the city of Seattle, Washington, to

J>awson City aforesaid, and purchased of said manager

and agents aforesaid two tickets for said passage, one

of said tickets being for conveyance of himself and bag-

gage by said steamiship "Bristol" from Seattle, Wash., to

said port of St. Michaels, Alaska, and the other of said

tickets being for the conveyance of himself and said bag-

gage from said port of St. Michaels, Alaska, to said

Dawson City, N. W. T,, and of which said ticket the fol

lowing is a true copy, to-wit:

"No. 6. Portland and Alaska Trading and Ttanspor-

tion Company. Good for one passage from St. Michaels,

Alaska, to Dawson City, N. W. T., via S. S. 'Eugene.'

Name, Gaston Jacobi.

"(Signed) E. B. McFAKLAND, General Manager."

That said libelant paid for said first named ticket from

Seattle to St. Michaels the sum of one hundred dollars,

and for said second named ticket from St. Michaels to

Dawson City, the sum of |200.00, and that libelant ex-

pended in the purchase of baggage, consisting of a

miner's outfit, the sum of |200.00.

IV.

That at the time of purchasing said tickets as afore-

said the said steamship "Eugene" and the said respond-

ent company, owners thereof, caused it to be advertise'd

publicly, and the said steamship "Eugene," through its

general manager, agents, and owners as aforesaid, under-

took and agreed with libelant that the said steamship

"Eugene" would sail from the port of St. Michaels for

said Dawson City, on the 24th day of August, 1897, or

thereabouts, and would carrv libelant over said route.
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V.

That the said steamship "Eugene" wholly failed and

neglected to keep said contract on its part, and wholly

failed and neglected to convey libelant from said port of

St. Michaels to said Dawson City, as aforesaid, although

libelant was at all times willing and ready to comply

with said contract on his part, and did comply therewith;

that by reason of said failure of said steamship

"Eugene" to comply with said agreement on its part, li-

belant lost the said amount of |300.00 paid l^y him for

tickets as aforesaid, and lost the sum of $200.00 paid by

liim for said miner's outfit, the same being by such fail-

ure rendered entirely worthless to him, and libelant has

lost time by such refusal and failure of the said steamship

"Eugene," and has been subjected to delay, inconveni-

ence, in all to his dam.age in the sum of one thousand

dollars.

And for a cause of action in favor of the libelant,

Chas. Ruff, said libelant alleges as follows:

I.

That all of paragraphs Nos. I and II of the first cause

of action are hereby referred to and made a part of this

second cause of action.

II.

That on or about the 10th day of August, 1897, by and

through the said E. B. McFarland, general manager of

said steamship "Eugene" and of said respondent com-

pany and F. C. Davidge & Co., agents of said steamship

"Eugene" and said respondent company, the libelant

Charles Ruff engaged passage for himself, to be con-

veyed with three-quarters of a ton of baggage from the

city of Seattle, Wash., to Dawson City aforesaid, and pur-
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chased of said manager and agents two tickets for said

I)ai^sage, one of said tickets being for conveyance of liim-

self and baggage by said steamship "Bristol" from Se-

attle, Wash., to said port of St. Michaels, Alaska, and

the other of said tickets being the conveyance of himself

and baggage from the port of St. Michaels to said Daw-
son City, N. W. T., and of which said last-named ticket

the fol^pwing is a true copy:

"No. 18. Portland and Alaska Trading and Transpor-

tation Company. Good for one passage from St.

Michaels, Alaska, to Dawson City, N. W. T., via S. S.

'Eugene.' Name Ohas. Ruff.

(Signed) E. B. McFAKLAND, General Manager."

That said libelant paid for said first-named ticket from

Seattle to St. Michaels the sum of |100.00, and for said

second-named ticket the sum of |200, and that libelant

expended in the sum of |200.00, and that libelant ex-

pended in the purchase of said outfit the sum of |200.00.

III.

That at the time of purchasing said ticket as aforesaid

the said steamship "Eugene" and the said respondent

company, alleged owners thereof, caused it to be adver-

tised publicly, and the said steamship "Eugene,"

through its general manager, agents, and owners as

aforesaid, undertook and agreed with libelant that said

steamship "Eugene" would sail from said St. Michaels

for Dawson City on or about the 24th day of August,

1897, and would carry libelant over said route.

IV.

That said steamship "Eugene" wholly failed, neglect-

ed, and refused to perform said contract on her part,

and failed, neglected, and refused to carry libelant from

said St. Michaels to Dawson City, and has failed and



Gaston Jacohi and Charles Ruff et al. 7

neglected to make said trip or voyag^e from said St.

Michaels to Dawson City, although said libelant fully

complied with the terms and conditions of said agree-

ment on his part; that by reason of such neglect, failure,

and refusal, said libelant, besides the amount paid out

by him for passage as aforesaid, to-wit, the sum of |300,

has been damaged in the sum of |1,000.00 for loss of

time, inconvenience, and injury to his business, and in

the further sun) of |200.00, paid by him for said outfit,

as aforesaid, the said outfit being now wholly worthless

to him.

Wherefore, libelants pray that process in due form of

law, according to the rules and practice of this Honorable

Court in causes in admiralty, may issue out of this court

for the attachment of the said steamiship "Eugene," her

tackle, apparel, and furniture, and that the said respond-

ent corporation, and all other persons interested as own-

ers or otherwise, be cited to appear and answer under

oath, all and singular, the matters aforesaid, and that

the Court decree a return of the passage money, to-wit,

the sum of POO.OO, to each of said libelants, and that the

libelants each recover the further sum of $1,200.00 for

their damages herein, and that said steamship be con-

demned and sold to satisfy the same, and that such other

and further relief be gTanted as to the Court may seem

just.

JAMES J. Ei^lLY,

Proctor for Libelants.

JOHN C. HOGAN,
Of Counsel.

State of Washington,

County of King.
ss.

Graston Jacobi, being first duly sworn, on oath says

that he is one of the libelants named in the foregoing 11-
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bel, and makes this affidavit in his own and his colibel-

ant's behalf; that he has read the foregoing bill, knows

the contents thereof, and believes the same to be true.

GUSTAV JACOBI.

Subscribed and sworn to before me this 18th day of

September, 1897.

[Notarial Seal.] JOHN O. HiOGAN,

Notary Public, in and for said State, residing at Seattle,

Wash.

[Endorsed]: Libel. Filed Sept. 18, 1897. In the U.

District Court. R. M. Hopkins, Clerk. By H. M. Wal-

thew. Deputy.

United States District Court for the District of Washington.

GASTON JACOBI, et al..

Plaintiff,

vs.

S. S. "EUGENE," etc.,

Defendant.

Praecipe for Appearance for Libelants Qaston
Jacob! and Cliarles Ruff.

To the Clerk of the above-entitled court:

You will please enter our appearance as counsel and

proctors for libelants in the above-entitled cause.

JOHN J. EASLY.
JOHN O. HOGAN.

[Endorsed]: Praecipe for Appearance. Filed Sept. 18,

1897. R M. Hopkins, Clerk. H. M. Walthew, Deputy

Clerk.
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In the United States District Court, District of Washington,

Northern Division.

IN ADMIRALTY. No. 1,128.

Stipulation of Libelants for Costs.

Whereas, a libel was filed in this court on the 18th day
of September, A. D. 1897, by Gaston Jacobi and Charles

Ruff, against the steamship or vessel called the

"Eugene," her tackle, apparel, and furniture, for the rea-

sons and causes in the said libel mentioned, and the said

Gaston Jacobi and Charles Ruft', libelant, and W. B. Mc-

Gerry, surety, the parties hereto, hereby consenting and
agreeing that in case of default or contumacy on the part

of the libelant or their surety, execution may issue

against their floods, chattels, and lands for the sum of

two hundred and fifty dollars.

Now, therefore, it is hereby stipulated and ag'reed,

for the benefit of whom it may concern, that the stipu-

lators undersigned, shall be and are bound in the sum of

two hundred and fifty dollars, conditioned that the Gas-

ton Jacobi and Charles Riiff, libelants above named,

shall pay all such costs as shall be awarded against them

by this Court, or, in case of appeal, by the appellate

court.

GUSTAV JACOBI,
CHA8. RUFF.

By JOHN C. HOGAN,
W. B. MeGERRY, His Counsel.

Taken and acknowledged before me this 18th day of

September, 1897.

JOHN C. HOGAN,
Notary Public Residing at Seattle, Wash.

\
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United States of America

District of Washington. ^

L'ica,
')

> ss.

W. B. McOerry, being duly sworn, each for himself,

says tliat he is a resident of the State of Washington, is

worth the sum of five hundred dollars, over and above

all his just debts and liabilities and property exempt

from execution.

W. B. McG^EKiRY.

Sworn to this 18th day of Sept., A. D. 1897, before me.

[Notarial Seal.] JOHN C. HOGAN,
Notary Public Residing at Seattle, Wash.

[Endorsed]: Stipulation of libelant for costs. Filed

Sept. 18, 1897. K. M. Hopkins, Clei-k. By H. M. Wal-

thew. Deputy Clerk.

United States District Court for the District of Washington.

GASTON JAOOBI, et al., .

vs. I Xo. 1,128.

STEAMiSHIP "EXTGENE." '

Praecipe for Monition.

To the (31erk of the above-entitled Court:

Vou will please issue monition and attachment, and

deliver same to marshal for service.

JOHN J. EASILY.

JOHN O. HOGAN.
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[Eudorsedj : Praecipe. Filed {Sept. 18, 1897. K. M.

Hopkins, Clerk. H. M. Waltliew, Deputy Clerk.

In the United States District Court for the District of Wash-

ington, Northern Division.

IN ADMIRALTY.

C. HEJSNIGAE,

Libelant,

vs.

THE STEAMER "EUGENE," Her

Tackle, Apparel, etc.

No. 1,128.

Intervening Libel of C.^Hennigar.

To the Honorable Cornelius H. Hanford, Judge of said

Court:

The intervening" libel of C Hennigar against the

steamer or vessel "Eugene," her tackle, apparel and fur-

niture, whereof now is or late was master, in a

case of action, civil and maritime, alleges as follows:

First.—That between Sept. 1, 1897, and Sept. 20, 1897,

said libelant performed labor and services upon said

steamer "Eugene" at the special instance and request of

the master thereof, and that in pursuance of said re-

quest libelant did haul out said steamer and repair the

same upon libelant's shipways at Ballard, Wash., and

that libelant will be compelled to launch said steamer.

That the reasonable value of said repairs, hauling out,

launching and for time on said ways is (|550) five hund-

red and fifty dollars; that payment was demanded but

refused.
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2. That tlie said vessel, lier tackle, etc., is now within

the said district.

3. That all and singular the premises are true and
within the admiralty and maritime jurisdiction of the

United States and this Honorable Court.

Wherefore the said intervening- libelant prays that

process in due form of law, according to the course of

this Honorable Court in causes of admiralty and mari-

time jurisdiction, may issue against the said vessel, her

tackle, apparel and furniture, and against all persons

lawfully intervening or having any interest therein, and

that they, and each of them, may be cited in general and

special to answer the premises, and all due proceedings

being had, that the said vessel, her tackle, etc., may be

condemned and sold to pay the claim aforesaid; and that

the said intervening libelant may have such other and

further relief in the premises as in law and justice he

may be entitled to receive.

C. HENINIGAK.

Sworn to Sept. 20th, 1897, before me.

[Notarial Seal.] FRED. H. PETEESON,
Notary Public Residing at Seattle, Wash.

FIJED H. PETEKSON,
Proctor for Intervening Libelant.

[Endorsed]: Intervening Libel of C. Hennigar. Filed

Sept. 20, 1807. R. M. Hopkins, Clerk. By H. M. Wal-

thew. Deputy.
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United States District Court for the District of Washington.

C. HENNIGAR,

Libelant, :

vs. I No. 1,128.

THE STEAMER "EUGENE."
,

Prsecipe for Appearance for Intervenor C.

Hennigar.

To the clerk of the above-entitled court:

You will please enter my appearance as proctor foi li-

belant in the above-entitled cause.

FRED H. PETERSON,
Proctor for Libelant.

[Endorsed]; Praecipe for appearance. Filed Sept. 20,

]897. R. M. Hopkins, Clerk. H. M. Walthew, Deputy

Clerk.

In the United States District Court, District of Washington,

Northern Division.

IN ADMIRALTY. No. 1,128.

Stipulation of Intervenor for Costs

Whereas, an intervening libel was filed in this court

on the 20th day of September, A. D. 1897, by C. Hennigar

against the steamer or vessel called the "Eugene," her

tackle, apparel and furniture, for the reasons and causes

in the said intervening libel mentioned, and the said

Hennigar, libelant, and surety, the parties

hereto, hereby consenting and agreeing that in case of
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default or contumacy on the part of the libelant or his

surety execution may issue against their goods, chattels,

and lands for the sum of two hundred and fifty dollars.

Now, therefore, it is hereby stipulated and agTeed, for

the benefit of whom it may concern, that the stipulators

undersigned shall be and is bound in the sum of two

hundred and fifty dollars, conditioned that the said Hen-

nigar, libelant above named, shall pay all such costs as

shall be awarded against him by this Court, or in case

of appeal, by the appellate court.

0. HElNCNIGAK.

By FEED H. PETEKSON,
His Atty.

E. B. FOWLER.

Taken and acknowledged before me this 20 day of Sep-

tember, 1897.

[Notarial Seal] FRED H. PETERSOiN,

Notary Public Residing at Seattle, Wash.

United States of Ameirica,
)
> ss.

District of Washington, )

E. B. Fowler, being duly sworn, each for himself says

that he is worth the sum of five hundred dollar's, over

and above all his just debts and liabilities and property

exempt from execution.

E. B. FOWLER.

Sworn to this 20th day of Sept., A. D. 1897, before me.

[Notarial Seal] FRED H. PETERSON,

Notary Public Residing at Seattle, Wash.

[Endorsed]: Stipulation of libelant for costs. Filed

Sept. 20, 1897. R. M. Hopkins, Oerk. By H. M. Wal-

thew. Deputy.
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Claim of Owner.

District of Washington,]
\ ss.

Northern Division. V

To the Hon. O. H. Hanford, Judge of the District Court

of the United States for said District:

Joel P. Geer, master of the steamboat "Eugene," now
within the District of Washington, for and on behalf of

\ukon Transportation Company of Portland, Oregon,

owner of the vessel called the "Eugene," her tackle, ap-

parel and furniture, intervening for interest in said ves-

sel, her tackle, etc., appears before this Honorable Court

and claims said vessel, her tackle, etc., and states that

Yukon Transportation Company of Portland, Oregon, is

the true and bona fide owner thereof. And thereupon

the said claimant prays that this Honorable Court will

be pleased to decree to him a restitution of the said ves-

sel, her tackle, etc., and otherwise right and justice to

administer in the premises.

And the said Joel P. Geer, being duly sworn, deposes

and says that no other persons except the said Yukon

Transportation Company of Portland, Oregon, is owner of

the said vessel, her tackle, etc., or of any part thereof, and

tliat this affiant is master of said vessel, and the lawful

bailee thereof on behalf of said owner.

JOEL P. GEER.

Subscribed and sworn to before me this 4th

[Notarial Seal] C. E. BEMSBEBG,
Notary Public.

[Endorsed]: Claim of Owner. Filed Oct. 5, 1897. R.

M. Hopkins, Clerk. By H. M. Walthew, Deputy Clerk.
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United States District Court for the District oj Washington.

G-ASTON JAOOBI, et al.,

/

TS. ) No. 1,128.

S. S. "EUOENE," etc.,

,
Praecipe for Appearance for Claimant.

To the Clerk of the above-entitled court:

You will please euter our appearance as proctors for

rlaimaut and owner in the above-entitled cause.

WILLIAMS, WOOD & LENTHIOUM,
STRUDWIOK & PETERS.

(Endorsed]: Praecipe for appearance. Filed Oct. 5,

1897. R. M. Hopkins, Clerk. H. M. Walthew, Deputy

Clerk.

In the United States District Court, for the District of Wash-

ington, Northern Division.

IN ADMIRALTY, No.

Claimant's Stipulation for Costs and
Expenses.

Whereas, a libel was filed in this court on the day

of September, A. D. 1897, by (xaston Jacobi and Char-

lojr' Ruff, libelants against the steamship "Eugene" and

the Portland and Alaska Trading and Transportation

C:ouipany, and others, for the reasons and causes in said

libel mentioned, and whereas a claim has been filed in

the said cause by the Yukon Transportation Company of

Portland, Oregon, and the said Yukon Transportation
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Company and H. W. Castleman, his surety, the parties

hereto, hereby consenting and agreeing that in case of

default or contumacy on the part of the said claimant

or its surety execution for the sum of two hundred and

fifty dollars may issue against their goods, chattels, and

lands.

Now, therefore, it is hereby stipulated and agreed, for

the benefit of whom it may concern, that the stipulator

undersigned, and each of them, j^ hereby bound in the

sum of two hundred and fifty dollars, conditioned that

the claimant above named shall pay all costs and ex-

penses which shall be awarded against by the

final decree of this Court, or upon an appeal, by the ap-

pellate court.

YUKON TRAN8P0ETATT0N COMPANY.
By W. A. PETERS, Atty.

H. W. CASTLEMAN.
Taken and acknowledged this 5 day of Oct., A. D.

1897, before me.

[Notarial Seal] W. A. PETERS.

Notary Public, in and for the State of Washington,

District of Washington, )

( ss.
Northern Division.

)

H. W. Castleman, party to the above stipulation, be-

ing duly sworn, says that he is worth the sum of five

hundred dollars, over and above all his just debts and

liabilities and property exempt from execution.

H. W. OASTLEiMAN.
Sworn to this 5 day of Oct., A. D. 1897, before me.

[Notarial Seal] W. A. PETERS,
Notary Public, in and for the State of Washington,

Residing at Seattle.

[Endorsed] Claimant's stipulation for costs and ex-

penses. Filed Oet. 5, 1897. R. M. Hopkins, Clerk. H. M.

Walthew, Drp.



18 Joel P. Qeer vs.

In the District Court of the United States for the District of

Washington, Northern Division,

GASTON JACOBI and CHARLES 1

RiUPF,

Libelants,

T».

THE STEAMSHIP "EUGENE" and

THE FORTLANiD AND ALASKA
TRADING AND TRANiSlPORTA

TION COMPANY, and All Others

Whom It May Concern,

Respondents.

Exceptions to Libel.

To the Honorable C. H. Hanford, Judge of the above-en

titled court:

Now comes Joel P. Geer, claimant of the steamboat

'•Eug-ene," for and on behalf of the owner of said vessel,

I he Yukon Transportation Company of Portland, Oregon
and excepts to those portions of said libel in relation to

the claim of libelant Gaston Jacobi, contained in articles

2, 3, 4, and 5, of said libel, on pages 1 and 2 thereof, and

to each and all thereof, in so far as said articles seek to

establish or maintain a claim against said steamboat,

"Eugene," or to establish a maritime lien thereon; for

the reason that the allegations thereof do not disclose

any admiralty or maritime claim or lien upon said vessel,

whereupon an attachment should be found, and the same

are impertinent and insufficient.

And claimant excepts to those portions of said libel in

relation to the claim of libelant Charles Ruff contained

in paragraph 2 of the fiirst cause of action, made a part
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of article 1 of said claim of said libelant Charles Ruff,

and to articles 2, 3, and 4 thereof, all contained in page

3 of said libel, and to each and every part thereof; for the

reason that the allegations thereof do not disclose any

admiralty or maritime claim or lien upon said vessel

whereupon an attachment should be found, and the

same are impertinent and insufficient in that respect.

Claimant further excepts to said libel in that same is de-

fective in form, and not in accordance with the 23d

rule of practice of the United States Courts in causes of

admiralty jurisdiction, in this, that the nature of the

cause is nowhere stated therein, nor whether it be a

cause civil or maritime, or a cause of contract, or of

tort, or of damage.

And claimant further excepts to said libel in this, that

he is advised that there is a misjoinder of parties here-

in, in that the steamboat "Eugene" and the Portland

and Alaska Trading and Transportation Company, and

all others whom it may concern, are made parties re-

spondent, which, by the principles of pleading, as well

as by the rules of practice of this Honorable Court, can-

not be joined in the same libel.

Wherefore, claimant prays that the libel may be dis-

missed with costs.

WILLIAMS, WOOD & LINTHICUM,
Of Portland, Oregon.

STRUDWIOK & PETERS.
Proctors for Claimant.

State of Washington,

County of King.
ss.

I, J. C. Flanders, one of the proctors for the claimant

in the above-entitled cause, do hereby certify that T have

compared the foregoing copy of exceptions to libel with
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the original thereof; and that the same is a full, and true

and correct copy of such original, and of the whole there-

of.

J. C. FLANiDEHS,
Of Proctors for Claimants.

Due service of the within 4 by certified copy, as

prescribed by law, is hereby admitted at exceptions to

the libel, , 1897.

J. J. EASLY,
Proctor.

[Endorsed]: Exceptions to libel. Filed Oct. 5, 1897. K.

M. Hopkins, Clerk. By H. M. Walthew, Deputy.

In the District Court of the United States for tlte District of

Washington, Northern Division.

IN ADMIRALTY.

GAHTON J.yjOBl and CHARLES
RUFF,

Libelants,

vs.

HIE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TION COMPANY, and All Others

AVhom It May Concern,

Respondents.

Notice of Hearing.

To Messrs. Williams, Wood & Linthicum, and Striidwick

& Peters, Proctors for Claimant Joel P. Geer, on be-

half of the Yukon Transportation Co.:
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Take notice that at the courtroom of the above-entitl-

ed court, in the city of Seattle, Wash., on Monday, the

11th day of Oct., 1897, at the hour of 10 o'clock of said

day, or as soon thereafter as the same can be heard, the

above-named libelants will call up for argument and de-

cision by the Court, the exceptions to the libel in said

cause, interposed by the said Joel P. Geer.

Dated Oct. 6th, 1897.

JOHN ;j. EASLY,
Proctor for Libelants.

JOHN O. LOGAN,
Of Counsel for Libelants.

Service of copy admitted this 6th day of Oct., 1897.

WILLIAMS, WOOD & LINTHICUM,
STKiUDWlCK & PETERS.

[Endorsed]: Notice of Hearing. Original. Filed Oct.

9, 1897. In the U. S. District Court. R. M. Hopkins,

Clerk. By H. M. Walthew, Deputy.

October 12, 1897.

General Order Book, District Court, Vol. 3, page 418.

GASTON JAOOBl, '

I

S. S. "EUGENE," j

Minute Order.

Now, on this day, this cause coming on to be heard

upon claimant's exceptions to the libel on file herein, the
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Court, after hearing argument of respective counsel,
takes said matter under advisement.

In the District Court of the United States, District of Wash-

^^ington, Northern Division.

GASTON JACOB! and CHARLES \

RUFF,

Libelants,

vs.

THE STEAMSHIP "ENOENE."

Respondent.

Opinion.

Filed October 23, 1897.

In Admiralty. Libel in rem by Gaston Jacobi and

Charles Ruff against the steamship "Eugene," to recov-

er passage money and damages for breach of contract

to carry the libelants, with their baggage, from Seattle,

via St. Michaels in Alaska, to Dawson City, in the North-

west Territory. Heard on exceptions to the libel. Ex-

ceptions sustained.

JOHN C. HOGAN, for Libelants.

J. C. FLANDBRiS, for Claimant.

HANFORD, District Judge.—Each of the libelants al-

leges that the Portland and Alaska Trading and Trans-

portation Co., a corporation, being at the time owner of

the steamship "Eugene," entered into a contract to

carry him with his baggage, on board the steamer "Bris-

tol," from the city of Seattle, in the State of Washing-

ton, to St. Michaels in Alaska, and thence on board the
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steamer "Eugene" to Dawson Citt, and thereupon issu-

ed two tickets, one being for passage from the city of

Seattle to St. Michaels, for which he paid |100.00, and

the other for passage from Bt. Michaels to Dawson Oity,

for which he paid |200.00. A breach of the contract is

alleged in this, that the steamer "Eugene" wholly failed

1o go to St. Michaels to receive the libelants, as agreed.

The libelants allege that they have been injured and

damaged by loss of the amount paid for their passage,,

and the cost of a miner's outfit, and loss of time, for

which they each claim damages in the sum of |1,000.00

The authorities are conflicting on the point as to

whether a suit in rem can be maintained for breach of an

executory contract to carry a passenger on board a par-

ticular vessel where the vessel has not entered on per-

formance.

In the case of The Pacific, Fed. Oas. No. 10,643, it was

held by Mr. Justice Nelson that in the case of a contract

maritime in its nature and subject, it is not essential to

give jurisdiction to an admiralty court, in a suit in rem,

that the vessel should have entered on the performance,

or that the breach should have occurred in the course of

the voyage, and that when the contract has been entered

into for the conveyance of goods or persons in a particu-

lar ship, the liabilities of the owner and of the ship at-

tach at the same time.

In the case of Tlie General Sheridan, Fed. Cas. No.

5,319, Judge Blatchford, held that the decision by Mr.

Justice Nelson in the Pacific case, had been overruled by

the Supreme Court in the cases of The Freeman v. Buck-

ingham, 18th Howard 182; and Vanderwater v. Mills,

19th Howard, 82. These two cases may be regarded as

the leading cases on opposite sides of the question. In a

dictum by Judge Lowell in Oakes v. Richardson, Fed.

Cas. No. 10,390, which was a suit in personam, the de-

cisions of the Supreme Court supposed to overrule the
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Pacific case, are treated as dicta, not iiaviug the foirce of

decisions. In the case of The Williams, Fed. Oas. No.

17,710, in an elaborate opinion showing a careful exami-

nation of the numerous authorities, Judge Emmons sus-

tained and followed the ruling of Mr. Justice Nelson.

In the case of Scott v. The Ira Chaffee, 2 Fed. Kep. 401,

Mr. Justice Brown, then sitting as District Judge for the

Eastern Dislrict of Michigan, and who appears by the

report of the Williams case to have successfully argued

for the jurisdiction before Judge Emmons, denied the

authority of that decision. Referring to the decisions of

the Supreme Court in 18th and 19th Howard, he says:

"Those cases cannot be said to have definitely fixed the

measure of liability. They seem rather to have announc-

ed in general terms a doctrine from whicli the Supreme

Court has not as yet shown any disposition to recede."

Then after reviewing at length the American and

foreign authorities, he reaches the conclusion that the

owner of a cargo has no lien on the vessel for the breach

of a contract of affreightment until the cargo, or some

portion, has been laden on board, or delivered to the

master. In the case of The Monte A., 12 Fed. 331, Judge

Brown, of the Southern District of New York, carefully

reviews the decisions, and in his conclusion sustains the

ruling of his predecessor in the case of the General Sheri-

dan.

In subsequent decisions, the Supreme Court seems to

have regarded the declarations contained in the decis-

ions in 18th and 19th Howard, as expressing the doctrine

of that Court, and not as mere dicta. Mr. Justice Davis,

in the opinion of the Court in the case of King v. The

Lady Franklin, 8 Wall, 325-329, says:

"The doctrine that the obligation between the ship

and cargo is mutual and reciprocal, and does not attach

until the cargo is on board, or in the custody of the mas-

ter, has been so often discussed and so long settled, that
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it would be useless labor to reiterate it, or the principles

which lie at its foundation. The case of The Freeman
V. Buckingham, decided by this Court, 18th How. 182

is decisive of this case. It is true the bill of lading there

was obtained fraudulently, while here it was given by
mistake; but the principle is the same, and the Court

held in that case that there could be no lien, notwith-

standing the bill of lading. The Courts say: ^There was
no cargo to which the ship could be bound, and there

was no contract for the performance of which the ship

could stand as security.'

"

And again, in an opinion by Mr, Justice Davis, in the

case of The Keokuk v. Robson, 9 Wall. 517-521, he reit-

erates :

"It is a principle of maritime law that the owner of<

the cargo has a lien on the vessel for any injury he may
sustain by the fault of the vessel or the master; but the

law creates no lien on the vessel as a security for the per-

formance of a contract to transport a cargo until some

lawful contract of affreightment is made, and the cargo

to which it relates has been delivered to the custody of

the master, or some one authorized to receive it. (The

Freeman v. Buckingham, 18th Howard, 188.)"

In an opinion by Mr. Justice Clifford, in the caise of

The Delaware v. Oregon Iron Company, 14 Wall. 579-606,

the case of The Freeman v. Buckingham, 18th Howard

182, is cited as an authority supporting the proposition

that bills of lading, duly executed in the usual course of

business, bind the owners of the vessel if the goods were

laden on board or were actually delivered into the cus-

tody of the master:

"But it is well-settled law that the owners are not lia-

ble if the party to whom the bill of lading was given had

no goods, or thf^ goods described in the bill of lading

were nerer put on board or delivered into the custody of

the carrier or his agent."
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These authorities are conclusive on the point that the

right to proceed in rem for breach of a contract of af-

freightment does not exist unless the cargo, or a portion

of it, has been delivered to the master of the vessel, or to

his authorized agent. The authorities also hold that

ships engaged in carrying passengers on the high seas

stand on the same footing of responsibility, according to

the maritime laws, as those engaged in carrying mer-

chandise. (1 Am. & Eng, Enc. of Law, 2 ed., pp. 001-062.)

The weight of authority bears so strongly against the

position of the libelants, that I am unwilling to set up

my judgment in opposition. According to the authori-

ties, it is not the making of a contract, nor the payment

of the consideration therefor, which renders the vessel

liable. The lien upon which the right to i)roceed in i^m

depends, does not attach until the goods or passenger

have been placed within the care and under the control

of the ship's master.

In the argument of the exceptions, it was insisted that

the contract being entire, both vessels became liabJe

from tlie time libelants started on their journey from

Seattle to St. Michaels; but the libel fails to allege that

they even rendered themselves or placed their bagigage

on board the steamer "Bristol," or tliat performance of

the contract on the part of the owner of the vessels was

ever commenced.

Exceptions sustained.

C. H. HANFOR.D,
Judge.

[Endorsed]: Opinion. Filed Oct. 23, 1S07. U. M. Hop-

kins, Olerk. By A. N. Moore, Deputy.



Gaston Jacobi and Charles Ruff et al. 27

In the District Court of the United States for the District of

Washington, Northern Division.

G^AiSTON JAOOBI and OHARLES x

RUFF,
Libelants

vs.

THE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TIIOiN OO.,

Respondents.

Order Sustaining Exceptions.

The above-entitled action coming on to be heard upon

the exceptions of the claimant, the Yukon Transporta-

tion Co., to the libel herein, on the 12th day of Oct., 1897,

and after hearing the arguments of counsel of the re-

spective parties, the Court being fully advised in the

premisies

—

It is ordered that the said exceptions to the libel here-

in be, and the same hereby are, sustained, and libelants

are given leave to amend their libel herein.

Dated this 2M day of Oct., 1897.

C. H. HANFORD.
Judge.

[Endorsed]: Order. Filed Oct. 23, 1897. In the TJ. S.

District Court. R. M. Hopkins, Clerk. Rv H. M. WaJ

thew, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

IN ADMIRALTY.

GASTON JACOB 1 and OHARLES 1

RUFF,
Libelants.

vs.

THE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TION 00.,

Respondents.

Amended Libel.

To tlie Hon. C. H. llanford, District Judge of said Court:

Now come the above-named libelants, Gaston Jacobi,

a citizen of the United States and resident and citizen of

the ^tate of New York, and Charles Ruff, a resident and

citizen of the State of Iowa, and, leave of Court being

first obtained, make and file this their amended libel in

the above-entitled action, against the steamship "En-

gene," her tackle and furniture and apparel, and the

Portland and Alaska Trading and Transiportation Co.,

owner.s thereof, and all other persons who may inter-

vene lawfully in this action, wiiich is an action on con-

tract and maritime; and for a cause of action in favor

of the libelant Gaston Jacobi, allege as follows:

I.

That at the time of the commencement of this action

and the filing of the original libel herein, the said steam-

ship "Eugene" was lying in the waters of Puget Sound,

at or near the port of Seattle, in the State of Washing-
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tou, and witliin the jurisdiction of the above-named
court.

II.

That during all of the times herein mentioned the said

Steamship Eugene was owned and operated by the said

Portland and Alaska Trading and Transportation Co.,

which was and is a corporation organized and existing

under and by virtue of the iState of Oregon, entitled to

do business within the State of Washington, having

complied with the statutes of said last-mentioned State

in relation thereto, and was engaged during the times

herein mentioned as a common carrier by water of pas-

sengers, baggage, a'nd freight between said city of Seat-

tle, Wash., and Dawson City, in the N. W. T., Dominion

of Canada; and that during all of said time one E. B. Mc-

Farland was the general manager and one C. W. Gould

was the agent of the said steamship "Eugene" and of

said respondent company, duly authorized and empower-

ed to enter into any and all contracts on behalf of said

steamship "Eugene" and of said company for the trans-

portation of passengers, baggage, and freight, from said

city of Seattle, Wash., to said Dawson City, N. W. T.;

and during all of said time the said respondent engaged

in operating a certain other steamship known as the

Bristol in connection with its said business as a common

carrier between the points aforesaid.

III.

That on or about the 11th day of August, 1897, and

prior and subsequent thereto, the said steamship "Eu-

gene" and respondeuft company, throiugh her owners,

manager, and agent as aforesaid, caused it to be public-

ly and extensively advertised that the said steamship

"Eugene," in tow of the said steamship "Bristol," would
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leave the said city of Seattle, Wash., for Dawson Oitj
^'. W. T., ou the 23d day of August, 1897, aud would
ciansport aud carry passengers to the number of 350 or

les«, including their baggage and freight, not to exceed

1,500 pounds each, and would reach said Dawson City

not later than the 15th day of Sept., 1897; a copy of two
of which advertisements is hereto attached and marked
Exhibit "A*' and Exhibit "B," respectively.

IV.

That relying upon the good faith of said advertise-

ments, and believing the representations therein made
to be true, and upon the further oral representations and

promises of a like nature made to said libelant by the

said owners, general manager, and agent of said steam-

ship "Eugene," said libelant Gaston Jacobi, on or about

the 19th duly of August, 1897, made and entered into a

contract with the said steamship "Eugene," through her

said owner, manager, and agent, wherein and whereby

the said steamship "Eugene" undertook, promised, and

agreed to carry libelant from the said city of Seattle,

Was(h., to the said Daw^son City, N. W. T., via the port of

St. Michaels, and would leave Seattle, Wash., on said

voyage on the 24th day of August, 1897, and would reach

said Dawson City not later than Sept. 15th, 1897; and

among other things it was understood and agTeed by and

between said steamship "Eugene," through its said own-

er, agents, and manager, and this libelant, that the said

steamship "Eugene" would leave the said city of Seattle,

Wash., on said voyage in tow of the said steamship

"Bristol," and would be towed by the said "Bristol"

from Seattle to said port of St. Michaels, Alaska, from

which place the said "Eugene" would continue said voy-

age alone up the Yukon river, to said Dawson City, and

would reach there on Sept. 15th as aforesaid, and in con-

sideration of said promises and agreements on the part
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of the said steamship "Eugene," this libelant, at the

date aforesaid, engaged passage on said steamship from

Seattle, Wash., to said Dawson City, and paid therefor

the passage money, amounting to the sum of three hun-

dred dollars for the conveyance of himself and 1,500

pounds of baggage, and received tickets for said pas-

sage.

V.

That said libelant performed all of the terms and con-

ditions of said contract on his part to be performed, and

on or about the said 24th day of August, 1897, the said

steamship "Eugene" entered upon the performance of

said contract on her part, and left said city of Seattle,

Wash., in tow of the said steamship "Bristol," and un-

dertook to carry libelant and other passengers over the

whole of said voyage and proceeded on said voyage

upon the high seas foi* a distance of upwards of six or

.'^even hundred miles up to the coast of Alaiska, when the

said steamship "Eugene" abandoned the said voyage and

refused to proceed further thereon, and this libelant was

landed ait the city of Victo'ria, B. C, anid said steamship

"Eugene" wholly failed and neglected to keep siaid con-

tract on her part.

VI.

That this libelant, on the faith of said representations

and agreements on the part of said steamship "Eugene,"

went to a large expense to prepare himself for said voy-

age, and purchased an outfit therefor at an expense of

POO.OO, which was, by the failure of said ship to keep

said agreement, rendered valueless to him, and lost a

large amount of time during which he was hindered in

carrying on his business, or doing any work, in all to his

damage in the sum of $1,000.00.
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I.

And for a cause of action in favor of the libelant Char-

les Knff, libelants allege:

That paragraphs Nos. I, II, and III of the first cause
of action is hereby referred to and made a part of this

second cause of action.

II.

That relying on the good faith of said representations,

and believing sarae to be true, and upon the further oral

representations and promises of a like nature made to

this libelant by the said owner, manager, and agent of

the said steamship "Eugene," said libelant, Charles Ruff,

on or about the 19th day of August, 1897, made and en-

lered into, a contract with the said steamship "Eugene,"

through her said agent, manager, and owner, wherein

and whereby the said steamship "Eugene" undertook

promised, and agreed to carry libelant from said city of

Seattle, Wash., to said Dawson City, and to leave Seat-

tle on said voyage on the 24th day of Aug., 1897, and

would reach said Dawson City, and not later than Sept.

15th, 1897, and among other things it was understood

and agreed between said steamship "Eugene" and this

libelant that the said steamship "Eugene" would leave

the said city of Seattle on said voyage in tow of said

steamship "Bristol," and would be towed by the said

"Bristol" from Seattle to St. Michaels, Alaska, from

Avhich place the said "Eugene" would continue said voy-

age alone up the Yukon river to said Dawson City; and

m consideration of said promises and agreements on the

part of said steamship "Eugene," this libelant engaged

passage for said voyage from Seattle, Wash., to Dawson

City, and paid therefor the passage money, amounting to

Ihe sum of three hundred dollars, for the conveyance of

himself and 1,500 pounds of baggage.
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IV.

That this libelant performed all the terms and con-

ditions of said contract on his part to be performed, and

on or about the 24th day of Aug., 1897, the said steam-

ship "Eugene" entered upon the performance of said con-

tract on her part and left the said city of Seattle, Wash.,

ill tow of the said steamship "Bristol,' and undertook to

carry libielant and other passengers over the whole of

said voyage, and proceeded on said voyage upon the high

seas for a distance of upwards of six or seven hundred

miles, when she abandoned said voyage and refused to

proceed further thereon, and this libelant was put off

said ships at the city of Victoria, B. C.

Tht by reason of the failure of said steamship to per-

form said contract on her part, this libelant was greatly

damaged, in the manner following: That on the faith of

said representations and contract he prepared himself

for said voyage at an expense of |200.00 in money, and

was hindered and prevented from carrying on his busi-

ness for a long period of time, in all to his damage in the

sum of fl.OOO.OO.

Wherefore, libelants pray that process in due form of

law may issue for the attachment of said steamship "Eu-

gene," her tackle, apparel, and furniture, that the Court

decree a return of the passage money, to-wit, the sum of

POO.OO, to each of these libelants, and that the libelants

each recover the further sum of |1,000.00 for their dam-

ages herein, and that said steamship be condemned and

sold to satisfy the same, and for such other and relief be

granted as to the Court may seem just.

GUSTAV JACOBI,

CHAKLES RUFF,
Libelants.
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State of Washington,

County of King.
^^*

Gaston Jacobi and Charles E. Ruff, being first duly

sworn, each for himself, on oath says that he is one of

the libelants named in the foregoing libel, that he lias

lead the foregoing libel, knows the contents therefor,

and believes the same to be true.

GUSTAV JACOBI,
CHARLES RUFF,

Subscribed and sworn to before me this 22d day of

Oct., 1897.

[Notarial Seal] JOHN C. HOGAN,
Notary Public, in and for said State, Residing at Seat-

tle, Wash.

Exhibit "A."

TO DAWSON ( ITY THIS YEAR!

The S. S. "Bristol" to St. Michaels and Steamer "En-

gene," St. Michaels to Dawson City Direct.

Monday, August 23.

Three-fourths of a ton of freight and Baggage free

with passage.

FARE.—Seattle to Dawson City, |300.

C. W. GOTJLD, Agent, 619 First A v., Seattle.

Exhibit "B.

'

EUGENE FOR DAWSON CITY.

Th<» "Bristol" will take the "Eugene" to St. Michaels.

The "Bristol" left Comox yesterday morning after tak-

ing on a cargo of coal. She will leave Seattle August

2B for St. Michael's having in tow the "Eugene." Ar-

riving at the mouth of the Yukon, passengers and

freight will be transferred to the "Eugene," which, will

at once hasten up the river, and, being a fast boat, is ex-
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pected to reach Dawson City by September 15. She will

remain all winter, and will be utilized as a hotel. The

Yukon does not begin to freeze until October 1, and then

only at the mouth, so that there will be ample time for

passengers to prepare for the winter before the ice forms

in the upper waters.

The passengers will travel on the "Bristol" to St.

Michael's. She has room for 1,000 passengers, but will

only carry about 350, that being the capacity of the river

boat.

She ought to reach St. Michael's September 3. She

has been thoroughly everfhauled, and is one 'of the fliiest

boats to leave this port. The entire trip will be under

the direction of Capt. Lewis, who is familiar with the

northern waters and Yukon river, having been in the

service for fifteen years.

Passengers are being booked at Portland, Seattle, and

^'^ictoria, and Davidge & Co., who conduct the service,

have opened an office at 619 First avenue. The fare is

•fOOO for the entire trip, and each passenger is allowed to

carry 1,500 pounds of baggage free.

[Endorsed]: Amended libel. Filed Oct. 23, 1897. In

the U. iS. District Court. R. M. Hopkins, Clerk. By H.

M. Walthew, Deputy.

rionition and Attachment for Libel.

District of Washington, ss.

The President of the United States of America, to the

Marshal of the United States for the District of

Washington, Greeting:

Whereas, a libel hath been filed in the United States

District Court for the District of Washing-

[Seal] ton, on the 18th day of September, in the

year of our Lord, one thousand eight hun-

dred and 97, by Gaston Jacobi and Charles Ruff,against
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the steamship "Eugene" and the Portland and Alaska

Trading and Transportation Company, and all others

whom it may concern, for the reasons and causes in the

said libel mentioned, and praying the usual process and

monition of the said Court in that behalf to be made, and

that all persons interested in the said steamship, etc.,

or vessel, her tackle, etc., may be cited in general and

special to answer the premises, and all proceedings be-

ing had that the said steamship, etc., or vessel, her tac-

kle, etc., may for the causes in the said libel mentioned

be condemned and sold to pay the demands of the libel-

ants.

You are therefore hereby commanded to attach the

»aid steamship, etc., or vessel, her tackle, etc., and to re-

tain the same in your custody until the further order of

the Court respecting the same, and to give due notice to

all persons claiming the same, or knowing or having any-

thing to say why the same should not be condemned and

sold pursuant to the prayer of the said libel, that they

be and appear before the said Court, to be held in and for

the Northern Division of the District of Washington, on

the 7th day of October, A. D., 1897, at ten o'clock in the

forenoon of the same day, if that day shall be a day of

jurisdiction, otherwise on the next day of jurisdiction

thereafter, then and there to interpose a claim for the

same, and to make their allegations in that behalf. And

what you shall have done in the premises, do you then

ant) there make returu thereof, together with this writ.

Witness, the Hon. C. H. HARFORD, Judge of said

coui-t, at tlie city of Seattle, in the Northern Division (vf

the District of Washingion, this 18th day of September,

in the year of our Lord one thousand eight hundred and

y7, and of our Independence the one liuudred and 22d.

R. M. HOPKINS, Clerk,

By H. M. WALTHE^W, Deputy Clerk.

JAS J. EASLY,
Proctor for Libelant.
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Ofnce of U. S. Marshal,

District of Washington. [ ss.

In obedience to the within monition, I attached the

steamer "Eugene," therein described, on the IStlh dJaj of

September, and have given due notice to all persons

claiming the same that this Court will, on the 7th day of

October (if that day should be a day of jurisdiction ;if

not, on the next day of jurisdiction thereafter), proceed

to the trial and condemnation thereof, should no claim

be interpo.sed for the same.

Date: Oct. 25, 1897.

0. W. IDE,

U. S. Marshal,

By J. H. Mclaughlin,
Deputy Marshal.

Marshal's Fees and Expenses:

Dollars. Cents.

For serving attachment and monition 2.00

Miles traveled, 6, at 6 cents per mile 36

Preparing copy of notice of seizure for pub-

lisher ^"

Publishing notice of seizure 4.00

Posting notice of seizure 50

Keeper's fees, 38 day s, at |2.50 per day .... 95.00

AFFIDAVIT OF PUBLICATION

State of Washington,

)

\ ss.

County of King, )

H. Daniells, being sworn, says he is foreman of the

''Seattle Times," a daily newspaper printed and publish-

ed at Seattle, King County, State of Washington; that It
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is a newspaper of general circulatiou in said county and
State, and that the annexed was published in said news-

paper, and not in a supplement thereof, and is atrue copy

of the notice as it was published in the regular and en-

tire issue of said paper for a period of two consecutive

days, commencing o nthe 23d day of September, 1897,

and ending on the 24th day of September, 1897, and that

said newspaper was regularly distributed to its subscrib-

ers during all of said period.

H. DANIELLS.
Subscribed and sworn to before me this 25th day of

Sept., 1897.

[Notarial Seal] C. A. HUGHES.
Notary Public in and for the State of Washington, Re-

siding at Seattle.

Printer's Charges, |4.00.

The United States of America,

District of Washington. }

Whereas, on the 18th day of September, 1897, Gaston

Jacobi and Chas. TJuff filed a libel in the District Court of

the United States for the District of Washington,

against the steamer "Eugene," her boats, tackle, apparel,

and furniture, in a cause of breach of contract, civil and

maritime.

And whereas, by virtue of process in due form of law,

to me directed, returnable on the 7th day of October,

1897, I have seized and taken the said steamer "Eugene"

and have her in my custody:

Notice is hereby given, that a District Court will be

held in the United States courtroom in the city of Seat-

tle, on the 7th day of October, 1897, at 10 o'clock in fore-

noon of said day, for the trial of said premises, and the

owner or owmers, and all persons who may have or claim

any interest, are hereby cited to be and appear at the
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time and place aforesaid, to show cause, if anj they 1 ave
why a final decree should not pass as prayed.

J. H. McLaughlin,
Deputy U. S. Marshal.

[Endorsed]: Monition and attachment. Filed Oct. 25,
1897. R. M. Hopkins, Clerk. By H. M. Walthew, Depu-
ty.

Honition and Attachment.

District of Washington, ss.

The President of the United States of America to the
Marshal of the United States for the District of

'Washington, Greeting:

Whereas, an intervening libel hath been filed in the
United States District Court for the Dis-

[Seal] trict of Wasihington, on the 20th day of

September, in the year of our Lord, one
thousand eight hundred and 97,' by C. Hennigar, in case
of Gaston Jacobi et al. against the steamer "Eugene,"
her tackle, apparel, etc., for the reasons and causes in

the said libel mentioned, and praying the usual process

and monition of the said Court in that behalf to be made,
and that all persons interested in the said steamer or

vessel, her tackle, etc., may be cited in general and
special to answer the premises, and all proceedings be-

ing had that the said steamer, or vessel, her tackle, etc.,

may for the causes in the said libel mentioned be con-

demned and sold to pay the demands of the libelant.

You are therefore hereby commanded to attach the

said steamer or vessel, her tackle, etc., and to retain the

same in your custody until the further order of the Court

respecting the same, and to give due notice to all per-

sons claiming the same, or knowing or having anything
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to say why the same should not hv (•ondemned and sold

pursuant to the prayer of the said libel, that they be and

appear before the said Court to be held in and for the

Northern Division of the District of Wasliington on the

7th day of October, A. J). 1897, at ten o'clock in the fore-

noon of the same day, if that day shall be a day of juris-

diction, otherwise on the next day of jurisdiction there-

after, then and there to interpose a claim for the same,

and to make their allegations in that behalf. And what

you shall have done in the premises do you then and

there make return thereof, together with this writ.

Witness, the Hon. C. H. HANFOED, Judge of said

court, at the city of Seattle, in the Northern Division of

the District of Washington, this 20th day of Septem-

ber, in the year of our Lord one thousand eight hundred

and 97, and of our Indei>endence the one hundred and

22d.

R. M. HOPKINS, Clerk,

By H. M. Walthew, Depnty Clerk.

FRED H. PETERSON,
Proctor for Libelant.

Office of U. S. Marshal, )
\ ss.

District of Washington. \

In obedience to the within monition, I attached the

steamer "Eugene" therein described, on the 20th day of

September, and have given due notice to all persons

claiming the same that this Court will, on the 7th day of

October (if that day should be a day of jurisdiction ;if

not, on the next day of jurisdiction thereafter), proceed

to the trial and condemnation thereof, should no claim

be interposed for the same. And that on the day of

189—, I released the said vessel upon receiving a no-
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lice of bonding, signed by the clerk of the U. JS. District

Court.

Dated Oct. 7th, 1897.

a W. IDE,

U. S. Marshal,

By J. H. McLAiUGHLIN,
Deputy Marshal.

Marslial's Fees and Expenses:

For serving attachment and monition 2.00

Miles traveled, 6, at 6 cents per mile 36

[Endorsed]: Monition and attachment. Filed Oct. 25,

1897. R. M. Hopkins, Clerk. By H. M. Walthew, Depu-

ty Clerk.

United States District Court for the District of Washington.

GASTON JACOBI, et al..

mts ILibelai

^®-
' No. 1,128.

THE STEAMER "EUGENE."
\

C. HENNIGAR, Intervening Libelant. '

Praecipe for Dismissal of Intervening Libel.

To the Clerk of the above-entitled court:

You will please dismiss said intervening libel of C.

Hennigar.

FRED H. PETERSON,
Attorney for Intervening Libelant, Hennigar.

[Endorsed]: Praecipe—^Dismissal. Filed Oct. 25, 1897.

R. M. Hopkins, ,Clerk.
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In the District Court of the United States for the District of

Washinglo'tiy Northern Division.

GASTON JACOBI AND OHAELES
RUFF,

Libelants, j

"
' * • Deposition

Charles Ruff

I
Taken in Be-
half of the
Libelants
Herein.

THE SrrEAMSHIP "EUGENE" et al.,

Respondents.

YUKON TRANSPORTATION COM-

PANY,

Claimant.
^

Deposition of Charles Ruff.

Deposition of witness Charles Ruli', taken in behalf of

the libelants herein, pursuant to an agreement hereto

attached, marked Exhibit "A," and made a part hereof,

said deposition being taken pursuant to said agreement

at the office of Strudwick & Peters, in the Bailey Build-

ing, Seattle, Washing-ton, on the 2d day of November,

181)7, said libelants being present in person, and also by

their attorney John C. Hogan, and the claimant, Joel P.

(feer, by a^ttorneys and proctors, Strudwick & Peters.

Whereupon it is agreed by and between the parties

and attorneys here present that the deposition of Charles

Ruff, a witness produced on behalf of the libelants, may

be at this time taken; that the said witness may be

sworn in the cause by George F. Fay, a notary public,

and that said testimony may be taken down in shorthand

and afterwards transcribed by Sara E. Amidon, and

that the same so taken can be used in evidence on the

trial in this cause, or any other proceeding therein, in

the same manner as if regularly taken by the master of
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this court and referees, the claimant herebj waiving all
objection as to the manner of taking the testimony, but
not waiving objections as to irrelevancy, materiality,
competency and the like.

Whereupon libelants produce CHARLES RUFF, a
witness in their behalf, and being first duly sworn to tes-

tify to the truth, the whole truth, and nothing but the
truth, testified as follows:

Examination in chief by. JOHN C. HOGAN.
Q. Yon were one of the libelants in this action, Mr.

Ruff? A. Yes, sir.

.Q. What is your age? A. Forty-two.

Q. Where do you reside? Where did you reside be-

fore coming here? A. Dubuque, Iowa.

Q. When did you come to the State of Washington?
A. The beginning of August, 1897?

Q. What was your purpose in coming here?

A. My purpose was to try and get to the Alaska gold

fields^—'Dawson City.

Q. I will ask you whether or not you engaged passage
with the conveyance of yourself and baggage from this

city to Dawson City.

(Claimants object to form of question, as leading.)

A. That is—I arranged for passage after arriving

here—yes, sir.

Q. When?
A. Around the 18th of August—^^somewhere near the

18th of August.

Q. Now, how did you come to engage passage?

A. Well I saw these posters passed around the city

—

Q. What posters?

A. Posters stating that the Portland and Alaska

Transportation Company, or some name like that, were

selling passages to Dawson City on the steamer "Eu-

gene" and "Briston" from the city of Seattle.
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(Claimant objects to question, and asks to have answer
stricken out, ou the ground tliat there is no connection

shown—no responsibility shown on the part of the mas-
ters or owners of the "Eugene" for these posters.)

il Now, you may state what you did with reference

to engaging passage to Dawson City from the start

—

A. That is from the time I bought the ticket or was
starting to buy my passage? Well, I decided to go by

tliat Avay, tliat is, by tLe Portland and Ahuska Transpor-

tation Company. They offered through the newspapers

and poster around the city that they would take me, give

me passage to Dawson City for the sum of |300. That

was to be all that I was to pay for the trip. I was to

have three-fourths of a ton of baggage free. That bag-

gage, or outfit, as we called it. was bought at the stores

here, and they delivered it at the wharf in care of the

Portland Company.

(Claimant objects to all of this testimony unless wit-

ness shows who he means by "they.")

A. The Portland and Alaska Transportation Com-

pany. The "Eugene," I suppose.

Q. State whether or not you entered into a contract

with any persons with reference to the conveyance of

yourself and your baggage from this city to Dawson

City in the North West Territory, and if so with what

person. A. Yes, sir.

Q. With whom?
A. With the Portland and Alaska Transportation

Company—at the office, Mr. Gould's office, on First

Avenue.

(Claimant objects to that answer as being hearsay and

a conclusion of law, and as to the competency.)
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Crofis-Examinajtion.

By Mr. PETERS:
Q. Was your said contract in writing?

A. Well—I had only my ticket in writing.

Q. The only contract you had which was in writing

was your ticket? A. Yes, sir.

i}. Then the ticket was in writing or in printing?

A, Yes, sir.

(Claimant objects to any other testimony than that

showed by the w^riting mentioned.)

Direct, by Mr. HOGAN:
Q. At what place did you arrange passage?

A. At the office of Mr. Gould, on First avenue, No. —
Q. On what date was that?

A. Around the 18th of August.

Q. W^ho was present there at that time?

A. W^ell Mr. McGuire—W. W.
()>. Well, did you pay any money at thiat time, and if

so for w^hat purpose?

A. Yes, sir, 1 paid |300 for my passage to Dawson

City, for all of my expenses there.

Q. State what transportation rights that was, to

give you what rights yourself, your baggage, or any-

thing of that sort.

(Objection by claimant on the ground that the con-

tract is admitted to have been in writing; that should be.

produced and that alone.)

Q. Now, to clear up that point with reference to the

writing, I will ask you what you got at that place in the

way of a writing.

A. Well, I got a ticket—a passage to take me and my
baggage to Daw^son City.

Q. What did you do with your ticket?

A. That was turned over to certain people Davidge &

Co., at Victoria.
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Q. Have you ever seen it since?

A. No, sir, it has not been in my possession since.

It is in their possession over there now.

Q. State what, if anything, was stated to you with

reference to the manner of making the trip by these two
boats, and as to the time of arrival at Dawson City, Alas-

ka. Give a brief statement of what was said to you.

Oaimant objects to question on the gTonnd that all

such provisions appear in the ticket. It is the best evi-

dence of these facts.)

A. Well, the evening we left here, the 23d, after my
passage was bought for |300 in one lump, I met Mr. Mc-

Guire, and we had a talk about the trip, and he told me
to have all my freight sent to the Yesler Wharf, or one

of the wharves—1 think it was the Yesler—and to mark

all the packages "Steamship ^Eugene,' Dawson City,"

with my name on it, and that after it had gone to the

wharf I would have nothing to do with the freight any

more. Well, in a few days we took a trip on the steam-

er "Seattle'' to Victoria; it was in the night. W^e left

here about 10 or 11 o'clock, and we were getting ready

to find out where we were going to sleep there, and Mr.

McGuire came up and he said that he had beds for all the

passengers as were to go on the "Eugene." That is, we

would not have to pay for our berths; that he had se-

cured all of us berths and paid for them himself, and we

did not have to trouble ourselves any further about any-

thing at all, but just to take and keep on riding until we

got to Dawson City.

Q. Now, I will ask you who was this Mr. McGuire,

and what, if any, relation did he bear to the Portland and

Alaska Transportation Company.

A. He was the president of the Portland and Alaska

Transportation C3ompany. I do not know his initials.

He is not W. W. ; he is the oldest brother out here in the

city. There are three brothers; one is somewhere else.
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Q. Where did you first see Mr! McGuire?
A. 1 saw him on the street and he talked with me

about going to Alaska.

Q. You lii'st saw him (Mr. MeGuire) on the street
about buying your ticket on the Eugene from him?

A. Yes, sir.

Q. 'State whether or not he was not the man in
Gould's office when you bought the ticket.

A. No, sir.

Q. Who was that? A. W\ W. McGuire.
Q. What relation does he bear to the Portland and

Alaska lYansportation Company?
A. I understand he is the treasurer. That is it was

stated in the papers that he was.

Q. You saw Mr. McGuire on the street after buying
your ticket? A. l^es, sir.

il. About how long after buying your ticket?

A. I had met the gentleman before that I was intro-

duced to him by a man who was trying to sell me the
ticket; he was getting a commission, I suppose. I do not
know his name.

Q. After buying yonr ticket you met him again?
A. I met him.

Q. About how long after?

A. Well, I should judge about the 19th or 20th of Au-
gust. It was around about the 19th or 20th.

Q. At that time you had that conversation with him
that you have already testified to?

A. Yes, sir. I can further state that I had not seen

my baggage or outfit since I sent it to the wharf.

Q. Now, relying on that conversation with McGuire,
the president, what did you do with reference to your
baggage or the shipment of it?

(Claimant objects to the putting in witness' mouth the

statement "relying on that conversation.")
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Q. After that conversation what, if anything, did you
do?

A. Well, after the ticket was bought I was in the

hands of this company.

Q. I want you to give a detailed account of what you

did after that conversation.

A. Well, in i>assing through a foreign country you

have got to get out what they call a manifest. 1 had to

get that out and have the manifests made out prox>erly.

I took that down to the wharf

—

Q. State whether or not you delivered any goods to

the wharves or not.

A. I delivered the goods.

Q. What were the goods, and where were they to go?

A. They were my miner's outfit and they were to go

to Dawson City. They consisted of food, clothing, tent,

and everything like that.

Q. Now, then, the next time after this that you saw

MoGuire where was that? A. At Victoria.

Q. . After meeting him the first time on the street

here?

A. On board the ship—on the steamer "City of Seat-

tle," at Seattle.

Q. How far was that from the wharf where he told

you to deliver your goods? A. The same wharf.

Q. Were the goods there at the same time?

A. I don't know. I had placed them in the hands of

the company, and they were to take care of them.

Q. Did you have any talk with McGuire with refer-

ence to the goods? A. Yes, sir.

Q. What was that talk?

A. He stated that the goods were now in his charge,

and from now on we did not need to bother ourselves

about anything; that all we had to do was to take and

ride until we got to Dawson Oity, Alaska.
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Q. Then it seems you took the "City of Seattle" from

here to Victoria? A. Yes, sir.

A. Yes, sir.

Q. When did you leave here?

A. The evening" of the 23d of August.

Q. Was that the day you had this conversation with

Mr. McGuire about the goods being in his possession?

A. It was that evening.

Q. Were there any other passengers aboard at that

time who had engaged passage on this same expedition?

A. Yes, sir, 1 should judge there were forty.

Q. What was Mr. McGuire's business on that boat, the

'^City of Seattle"?

(Claimant objects to form of question, as being entirely

hearsay, without showing some connection between Mr.

McGuire and the defendant, who is intended to be sued.)

B}'^ Mr. HOGAN.—We propose to show the relation of

Mr. McGuire to the Portland and Alaska Transportation

Company, and relation of that company to the steamship

'"Eugene."

By Mr. PETEBS, Claimant's Attorney.—It will be un-

derstood, then, that our exceptions are reserved condi-

tioned upon such showing, with the right to move to

strike out the testimony in that event.

A. His business was the same as he stated, was to

see us start on our journey right, and at the same time to

take charge of expedition. He was in the forward part

of the ship in the cabin, with a slip of paper in his hand

with the names of us passengers, and was giving out

berths that he had engaged fo'r uis passengers, so that we

would not have to pay any money for the use of the

berths.

Q. That is, I understand yourself and your goods were

transported from this city to the city of Victoria on

board of this vessel, the "aty of Seattle"?

A. Well, I turned over my goods to the Portland

and Alaska Transportation Company and that is all I
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could do. I placed my faith in these people as business

people, and 1 calculated that they knew their business

and that was the way of it. I was not bothering my^self

about them as they had taken charge of my goods. I

went on the steamer ''City of Seattle."

Q. Who paid for the conveyance of yourself and your

goods on this trip from here to Victoria, on the "City of

Seattle"?

A, Well, the goods was paid for by simiebody, not by

myself; my fare, the Portland and Alaska Transporta-

tion (,'ompany paid for it. The same as I have already

stated, I turned over all my freight to tliese people at the

wliarf, and that settled it as far as I was concerned. 1

thought they were business people and would attend to

it as they agTeed.

(Claimant objects to witness answering question given

outside of a response. Mr. Hogan hands witness a slip

(»f paper and asks him if that was one of the posters that

he had testified about which were circulated on the

streets of Si^attle.)

A. Yes, sir. Those are the bills that were passed

around.

By Mr. HOGAN.—We offer identification in evidence,

now. (Paper marked "Identification A.")

(Claimant objects on the ground of incompetency, no

connection being shown, no responsibility for it on the

part of the defendant.)

Q. Now, were there any other printed bills other than

those? A. Yes, sir.

Q. Have you any other? A. No, sir.

By Mr. PETEKS.—Where did you see those other bills?

A. Circulated around the streets and in front of the

office of (lould.

Q. Is that where you bought your ticket? *,

A. Yes, sir. On First avenue, in this city.

Q. Did you read that bill? A. Yes, sir.
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Q. Have you made any inquiries or search to find

that bill, or a bill like it?

A. Yes, sir; but I can give you an idea of its con-

tents.

Q. Where did you inquire?

A. Well, I inquired this town over about it.

Q. Have you been able to find that bill?

A. No, sir.

Q. Did it relate to this subject? A. Yes, sir.

Q. I will ask you what was the substance of that bill.

(Claimant objects to the evidence as incompetent, this

being an attempt to show the substance of printed circu-

lar without proper foundation. That is secondary evi-

dence.)
i ,

,

A. Well, of course I cannot read you fully out just

the way it read. It was to Dawson City this year.

Steamer "Eugene" and "Bristol" leaves here on or about

the 23d day of August. It named the agents ther>;

on the bottom of that. I know Gould name was there,

but I do not know his initials.

Q. State whether or you saw any advertisements in

the newspapers here about that time with reference to

this subject. A. Yes, sir.

(Claimant objects on the same gr'ounds as to incompe-

tency as before.)

Q. Now, returning again to the time you were on

board the "City of Seattle" from this place to Victoria.

What time did you arrive at Victoria?

A. About 8 o'clock August 24, 1897, in the morning.

Q. Was McGuire present there during the whole jour-

ney?

A. He made the journey to Victoria with us men in

charge?

Q. Which one, the president of the company?

A. Yes, sir, the president of the company.

Q. Well, in what manner were you to continue the
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journey further? What was said between McGuire and

you? Go on and tell about it.

A. Well, we landed at Victoria, found there was no

boat there, so we went up to the city. They said that

the boat would be here in a few days, and went to the

"(Queen's Hotel''—that is, most of us—and while sitting

outside of the hotel Mr. McGuire, the president of the

company, he came along and he told us that he was going

to leave us there that next morning, but that he would

l>ave Mr. McFarland, the manager of the company, over,

and that he would continue the journey with us where he

left off on the same; he says that we should not bother

our heads about anything, but just keep right on riding

until we got there.

Q. What did he mention, anything?

A. He said that everything w^ould be all right, and

that the company would take charge of us; that he was

representing the company. He said that he would pay

our board while we were at Victoria.

Q. Was anything said about your outfit?

A. Well, it was the suppositioii that they wer^ taking

care of it.

(Claimant asks to have that stricken out.)

Q. What did he say about your baggage, if anything?

A. ^YeU, we had an argument over there about bag-

gage on account of what charge was to be made, whether

by ?hlp measurement instead of the actual weight of the

goods. They wanted to charge us ship measurement.

Afterwards, Mr. McGuire told us that the baggage

would go as the actual weight, whatever that would be;

that was the way we would get our freight up there;

that he would attend to it, but if we had over 1,500

jiounds, we would have to pay excess of baggage on any-

thing over. Fifteen hundred pounds was given as three-

fourths of a ton, and that he would be responsible for

that, and that he had taken it in his own hands to take
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care of that part of it.

Q. VVhere and in whose possession and control was
tlie baggage at that time?

A. Well, the same as Mr. McGuire said he would take

care of the baggage, and would see that it would go by

weight instead of measurement; that he would attend to

those matters as the manager of the concern; that Mc-

I'"arland took charge of us after we left Seattle, and he

paid my expenses there.

Q. Who paid your expenses there?

A. Mr. McFarland.

(}. What were those expenses?

A. They consisted of board and lodging.

(}. How long were you there?

A. We lodged there from morning of 24th of August

until August 31, is when we left.

Q. State whether or not Mr. McFarland was there

during that time.

A. He was there after the 25th.

Q. Wliat were you waiting for at that time?

A. The steamship "Eugene."

Q. Who assumed all expenses?

A. The Portland and Alaska Transportation Com-

])any. Mr. McFarland said that he would pay anything

that run up to not more than $1.25 per day, and that ev-

ery one should be satisfied with that ; that if anyone went

abdve .fl.25 he would not pay more.

Q. Where was your baggage while you were waiting

in Victoria?

A. I don't know. I suppose it was there. They had

it in charge.

(Claima,nt objects to all this kind of answer in the first

place as being wholly irresponsive to the question, and

in the second place as being wholly immaterial, irrele-

vant, and impertinent.)

Q. Did the boats afterwards arrive?
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A. Yes, sir.

Q. When? A. On the 29th of August.

Q. What boats were they?

A. The steamship "Bristol" and "Eugene."

Q. Now, state whether you were on board of these

vessels or either of them.

A. The night of the 30th we went aboard the "Bris-

tol."

Q. At Whose direction?

A. At the direction of Mr. McFarland.

Q. How many passengers were there at that time?

A. Ninety-five passengers.

Q. What did you get aboard of the "Bristol" for?

A. To journey to Dawson City.

Q. Where was the "Eugene" at that time?

A. The "Eugene," the morning of the 31st, came

alongside of the "Bristol" at Victoria.

Q. Then what did you do farther with reference to

continuing the voyage?

A. Well, we took our clothes—that is, all we took

care of—and the outfits were put on

—

Q. Who had charge of them?

A. The same people that had charge of them here,

the Portland and Alaska Transportation Company.

Q. Then these vessels put off on that voyage to ^st.

Michaels, did they, on the way to Dawson City?

A. Yes, sir.

Q. Well, state whether or not the "Eugene" was in

tow of the "Bristol."

(Claimant objects to both the preceding questions as

leading, viz., "that both these vessels put off on that voy-

age," and also the last question as leading.)

Q. Now, I will ask you to state, Mr. Ruff, what these

vessels did with reference to undertaking this voyage to

Dawson City.
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A. Well, we got on the steamer "Bristol," part of the

expedition on the 30th of August.

Q. And where was the "Eugene" at that time?

A. 1 don't know where she was then; we sighted her

ncixt morning.

Q. Before you got on the "Bristol" where was the

"Eugene"?

A. The "Eugene" wa^ at Port Townsend.

(}. And where did you see her first?

A. V/e saw her first at Victoria.

(.^. About how long ifter you got on board the "Bris-

tol"?

A. I suppos-e we sighted the boat about half an hour

before she came to the ship; she came alongside of the

"Bristol."

Q. Now, go on and tell about that.

A. The "Eugene" came alongside of the "Bristol."

r^'j'om where we could see 1 could not tell whether she

was fastened to the "Bristol." She stayed there about

10 minutes—about that, I think—and then steamed

aw,iy, and half an hour after the "Eugene" steamed

away the "Bristol" started after her. After we got

about six miles or so up the river or up the ocean we met

the "Eugene," and the sailors threw out a line and made

fast to the "Eugene," and from that time we towed the

"Eugene" until we got to Comox or , as

some call it, on Vancouver's Island.

Q. How far is that from Victoria?

A. I suppose it is about 165 miles, from what they

told me.

Q. Go on and tell what you did there.

A. Well, we landed there for coal. The next day, or

the second day—we were there three days—the "Eugene"

began to unload part of her freight on to the steamship

"Bristol." They were exchanging freight back and forth

or doing something. I know they were unloading

freigiht between the two boats, and^

—



56
^

Joel P. Geer vs.

Q. What was that freight?

A. That was the outfits of the pasisengers. Mine
may have been among those changed, I do not know

—

Q. What farther was done there?

A. Well, they worked about three hours taking that

freight out, and changing from one boat to the other,

and the next day, after that freight was changed, they

changed some more freight. The "Eugene" was seized

the same day by the British government, the second day

of our stay. The third day of our stay the "Eugene"

bi'oke loose from the custom officers and steamed up

the ocean towards Queen Charlotte's Sound. The next

day, at 8 o'clock, the "Bristol" steamed off after the

"Eugene"; afterwards we took the "Eugene" in tow, and

we towed the "Eugene" all that day and night, and until

around 3 or 4 o'clock the next afternoon; we landed back

to a little fishing village called Elert Bay. We stopped

there about thirty-six hours.

Q. State what took place there.

A. While stopping there there was another exchange

of freight, and afterwards the two boats were tied up to-

gether and made faist.

Q. What was exchanged there?

A. All miners' outfits and such as that.

Q. Was yours among them?

A. Mine was among them just the same as all the

rest of them. There was the outfits of 95 men, and mine

was on one or the other ship.

Q. Well, go on ; then, what next.

A. Well, we stayed there until the next day. You

want me to say what we requested the captain to do?

Q. Tell what was done while at Elert Bay.

A. Well, we landed at Elert Bay. We went back

there by the request of Captain Lewis, the captain of the

"Eugene," and the steamer "Bristol" turned on account

of his request to take the "Eugene" to the nearest port;

that was when we got to

—
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Q. WJiy did you go back?

A. Captain Lewis stated tliat he wanted a survey of

liis boat made to find out the condition his boat was in,

to see whether she was seawoirthy or not.

Q. Go on and tell what was done.

A. Well, there was a committee of men appointed,
one officer of the "Bristol,'' one or two of the "Eugene,''

and two men from the passengers; they went to work
and investigated the hull of the "Eugene" and reported

that the condition

—

(Claimant objects to report as hearsay.)

Q. State what that report was.

A. They repor-ted the condition of the sreamer

"Eugene" that she was not seaworthy, and that it was
necessary to have some work done on her before they

could proceed further.

Q. Was that repoii: oral?

A. It was a written report, but the papers 1 can't pro-

duce, but this is what was reported to us by the commit-

tee.

Q. Did you see the report?

A. Yes, sir.

Q. You saw the committee that made the repoi-t and
heard them talk about it?

A. I was one.

Q. Did Captain Lewis make a report?

A. Yes, sir.

Q. What was Ms report?

A. He made the same report as the rest.

Q. What did he say—
A. He joined in the written report. He was one of

the officers who went down and examined the hull of the

boat.

(Claimant objects to any testimony as to the contents

cf that report as incompetent.)

Q. Do you know where that report is?
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A. Our cliairman is some place in Alaska and he has

got the papers with him. I made a special trip to Vic-

toria to get the papers and they told me that he had tak-

en everything with him.

Q. Where is he now?
A. He is supposed to be around Circle City, but if he

is like all the rest of the miners he did not get there.

Q. State whether or not Captain Lewis of the

"li)ugene" made any statement to the passengers gener-

ally or publicly at any meeting of the condition of the

boat, or at any time.

(Claimant makes the same objection here as to compe-

tency of any statement of Captain Lewis to bind these

claimants.)

Q. I will ask you if Mr. McFarland, the agent, was

present there at that time.

A. He was present when the committee came uy>

from the hull of the boat and Captain Lewis went up to

him and told him of the condition of the boat.

Q. And now I will ask you what Captain Lewis stat-

ed.

A. He stated that the "Eugene" was in a bad condi-

tion and was not fit to go out to sea unless she was re-

paired.

Q. Was McFarland present at that time?

A. Well, they were all nniuested to come up there:

there was a lot of men; I suppose he was among them.

Q. He was on the boat, was he?

A. He was on one of the boats.

Q. What boat was this on?

A. The meeting was held on the "Bristol,'' witli the

"Eugene" alongside of her.

Q. What did Captain Lewis say?

A. He stated that the "Eugene" was not in a condi-

tion fit to go to sea, and stated at the same time, in the

presence of McFarland, that there were five knees bro-
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ken on one side of the boat and two on the other, and he

considered it a pretty dangerous proceeding- to go any

farther with it, and Mr. McFarland began to laugh and

said that those knees were broken two years before that.

(2. Well, then, did Captain Lewis refuse to go farther

with his boat?

A. He said that if the "Bristol" and "Eugene" went

en that every one of the men on the "Eugene'' would get

off and get into the "Bristol"; that they would not stay

on the "Eugene" any longer

—

(Claimant objects to witness' voluntary testimony.)

Q. I will ask you if you were on board the "Eugene''

at any time.

A, Yes, sir, at different times.

Q. When?
A. At Coniox two or three times, and Elert Bay.

Q. Were any of the other passengers on board of her?

A. Yes, sir, any amount of them.

Q. When were they on?

A, T believe mostly after we landed at Elert Bay. I

know that two or three times we all went in there to ex-

t'miue the condition of the boat.

Q. Was there any meeting held of the passengers?

A. AVe had a meeting of the passengers.

Q. AY hat was the purpose of that meeting?

A. Well, we were to hold a meeting, but the

did not come; we were then invited to come down into

the hold of the ship "Bristol," with Mr. McFarland and

Captain Mclntyre. They wished to submit a proposi-

tion to us, and invited all to come down to hear what

they bad to say, and Captain Lewis stated there that it

was impossible for us to go any further, that is, to go to

the Yukon river with the "Eugene," and stated that he

had been on that coast for yeans, and he said there was

no wood and no timber to build houses, and he said if we

were to live in our tents this winter up there without fuel
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that he considered that two-thirds of us men would not

live until spring. CaiJtain Lewis stated that the "Eu-

g-^ne" rould not go to sea without repairs, and that it was

not safe for us to go on without her

—

Q. What did you do then?

A. ^^'e came back to Victoria.

Q. How did jou come back?

A. I went back on the "Bristol" with the "Eugene*'

in tow.

Q. What Ava.s the reason of your coming back?

A. The reason was that by not having the "Eugene"

in such a condition that she could not go to Alaska, thai

we could not go. If we had gone there without the "Eu-

gene," and been dumped off like sheep, we would not

have been able to live until spring, according to the state-

ment of Captain Lewis, who had been in Alaska.

Cross-Examination.

By Mr. PETEE'S.—Q. Mr. Buff, you say you are from

Dubuque, Iowa? A. Yes, sir.

Q. Had you ever been in this country prior to August

last? A. No, sir.

Q. You did not engage your passaiic fhvu for Dawson

City until the 18th of August? A. No, sir.

Q. Where were you in the meantime?

A. In this city.

Q. You made various inquiries, did you not?

A. Yes, sir.

Q. And the inquines w^hich you made led up to your

making application for this passage?

A. Yes, sir.

Q. Now, whom are some of the people whom you made

inquiries of?

A. N. H. Thedinga & Co., 914 First avenue, a liard-
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w-are dealer, and a man who was trying to get me to buy

the ticket.

Q, Now, the man that was trying to sell you the

ticket was gett.in*^ a commission, was he not?

A. I don't know.

Q. You supposed he was.

A. I don't know anything about it.

Q. You so stated in your direct examination you

knew that he was trying to sell you a ticket on commis-

sion. You believed so when you stated it so just now,

did you not?

A. I don't knoAV whether he was to get a commission

or not.

Q. You believed that it was true that he was getting

a commission just now?

A. I suppose that he was getting a commission.

Q. Then you think he was a ticket broker?

A. I suppose so.

Q. Now, as to Mr. Thedinga, you formed an acquaint-

ance with him here for the first time?

A. No, I knew him in the east before.

Q. You have known him previous to that time. You

had a good deiii of confidence in him. You confided in

him your plan of going on this voyage?

A. Yes, sir, if 1 wanted to go this year.

Q. And he approved of it and made some investiga-

tion about it?

A, Well, he advised me that was my best way to get

there if I went tliis year.

Q. You relied as much on Mr. Thedinga's advice as

on anyone's else?

A. He told me that the people were all right; that

they were business people, and stated that if I bought a

ticket of them they would do things in a businesis way.

Q. He thought you had better buy your ticket there?

A. Yes, sir.
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Q. Then you. went in on that understanding?

A. Yes, sir.

Q. Relying on Mr. Thedinga?

A. On tiie advice of him and the honesty of the people

I was dealing with.

Q. Now, who was the man you paid the |300 to?

A. I paid it in the ottice of Mr. Gould.

Q. C. W. Gould?

A. No, I paid it to one of the officers there, and they

give me ticket and everything right there.

Q. Do you know the man you paid the |300 to?

A. I do not know his name, but I know him when i

see him. It was in Mr. Gould's office.

Q. Who told you it was Mr. Gould's office?

A. His advertisement was there.

Q. That is the only way you knew it was Gould's of-

fice, because you saw the advertisement there?

A. No, sir.

(}. Where is the office?

A. Down here on First avenue, near First National

Bank—this side. The best I can describe it near Kline

& Rosenberg's clothing store, a few doors south. I am
a stranger here; that is the best I can tell.

Q. Now, you have mentioned two Mr. McGuires as

agents of the Portland and Alaska Transportation Com-

pany? A. Yes, sir.

Q. Is it not a fact that your informiation in regard to

their being agents of this company is based on other

than their own statements to you?

A. No, sir.

Q. Did Mr. McGuire tell you he was the agent of this

company?

A. Well, it was stated in the newspapers that he was.

Q. In which newspapers?

A. The newspapers of the city, that he was the agent

of the company.
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Q. Then that was the way yoii got the impression. In

vv lia t uewspapeis

?

A. I think in the "Post-Intelligencer/' in some of

your daily papers.

(2. Now, you stated, Mr. Huff, that when you made out

your manifests for your outfit and sent it down to the

Yesler dock under the directions of Mr. McGuire, that

when you liad made such conveyance under Mr. Mc-

(iuire's directions you paid no more attention to your

(mtfit, having done this?

A. That is, if you will excuse me, I had my clothes and

such things as that.

Q. But when you spoke of the transfer of freight and

baggage between the "Bristol" and "Eugene" and "Se-

attle" you meant transfers of outfits?

A. I meant of outfits, groceries, hardware, and the

like.

Q. Your clothing you kept with you on the "Bristol"?

A. Yes, sir,

Q. So that what you meant by stating that the "Bris-

tol" and "Eugene" exchanged freight at Comox was

transfer of these outfits from one boat to the other?

A. Yes, sir.

(}. As a matter of fact you never saw your outfit after

you left the "City of Seattle"?

A. No, sir.

Q. When going on the boat "City of Seattle" did you

learn who was the captain of that boat?

A. No, sir.

Q. Who was the manager of that boat?

A. I could not say.

Q. What company owned that ship?

A. I cannot say.

Q. Were there other passengers? A. Yes, sir.

Q. It was a boat on a regular run between here and

Victoria, was it not. A. Yes, sir.
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Q. A daily run? A. I don't know.

Q. Don't jou know it runs daily?

A. I think it runs several times a week, daily except

Sunday.

Q. Now, there were many other passengers on the

"City of Seattle" on the trip with you besides those who
afterwards went on the "Bristol"?

A. I cannot say as to that.

Q. Was the "City of Seattle" run especially for the

accommodation of the passengers for the "Bristol"?

A. Not that I know of. The same as I say, I am a

stranger.

Q. You know that it is a fact tbat the "City of Se-

attle" was on its regular run? A. I don't.

Q. You stated that it was a daily run?

A. No, sir.

Q. Mr, Ruir, did you not just sa-y that it was a daily

run except Sunday?

A. I said 1 thought it run between here and Victoria,

and left here two or three times a week except Sundays.

I know that it runs daily between these places.

Q. Did you not know that it was a daily run then?

A. No, I have found that out since.

Q. Have you been to Victoria since?

Aw Yes, sir.

(i. Have you found out since who was the captain or

the manager of the Seattle company?

A. No, sir, the "Seattle" now is out of that business.

Q. How is it, Mr. Ruff, that you know so much about

the olficers of the Portland and Alaska Transportation

Company, and of the "Bristol" and "Eugene," and know

nothing of the officers of the "City of Seattle"?

A. I had business vvith the officers of the Portland

company.

Q. Is it not a fact that yon learned all this sinc^ the

suit was begun? A. No, sir.
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Q. Do you mean to say that you have not made in-

quiries?

A. I have made inquiries, but I have been acquainted

with Mr. McGuire and Mr. McFarland. I got acquaint-

ed with W. W. McGuire; I met him first on the street here

in Seattle.

Q. Now, you have stated that Mr. McGuire stated to

you that he had provided you men your berths on the

steamer "City of Seattle," have you not?

A. Yes, sir.

Q. How about this Mr. McFarland? From what

source did you learn that he was the manager of the

Portland company?

A, Because lie said so himself; that was my source of

information.

Q. What time of day on the 30th of August did you

leave Victoria. A. I did not leave on the 30th.

Q. When did you leave?

A. On the 31st, around 8 o'clock in the morning.

Q. At that time you think that the "Eugene" was at

Port Townsend? A. I don't know.

Q. You stated that the steamer "Eugene" wais at

Port Townisend when you left Victoria on the "Bristol."

A. No, sir.

Q. What did you say?

A. I said that when the "Bristol" left Victoria the

"Eugene" was about four or five miles ahead of us. When
she left Victoria we steamed out a very short time after.

Q. Did you see hier there. A. Yes, sir.

Q. Tell all about it.

A. I was istanding on the wharf near the "Bristol."

The platform of the wharf extends out of the low water.

Q. The ocean wharf?

A. The outer wharf. The "Bristol" was lying along-

side of this wharf; the "Eugene," from where I stood,

came along on the outside of the "Bristol" and she stay-
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ed there maybe 10 minutes, and some of the parties had

a conversation 1 suppose on this subject. Then the

"Eugene'' baciied out and steamed off.

Q. It did not tie up, then?

A. I don't know; from where 1 stood she came on the

outside of the "Bristol." She must have touched the

"Bristol" from the position she was in. Of course 1 was

standing- here on the wharf and the "Bristol" over there

(showing- by gesture the illative positions). Then she

went on up the ocean towards Comox.

Q. And how soon did you overtake her?

A. I should judge the "Eugene" made 4 or 5 miles,

but I am not positive as I don't know much about dis-

tance on the water. We met the "Eugene" somewhere

around there and took her in tow.

Q. Well, what was the reason for taking the boat in

tow? A. Well, I don't know that.

Q. You did not inquire into that as particulaxly as

3^ou did other things.

A. I supposed that was the way they did; I know

nothing about the ocean.

Q. Was she going? A. Yes, sir.

Q. When you went into Comox you went in with this

boat in tow, an<l you went in to get coal?

A. Yes, sir.

Q. Did your boat take coal there or did the "Eugene"?

A. I don't think the "Eugene" did.

Q. You noticed this transfer of outfits from one boat

to the other? A. Yes, sir.

Q. But you don't know whether the "Eugene" took

on coal or not?

A. Well, now, I saw th<^ men working there. I did

not pay particular attention. I did not care about help-

ing; T would watch awhile and then go away awhile, and

rhen come back and watch.

Q. Then you don't know wliether they took coal or

not? A. 1 don't think they did.
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Q. Is it not likely, Mr. Ruff, that the putting of coal

on a boat would attract your attention?

A. Yes, sir.

Q. And did it attract your attention?

A. Yes, sir.

Q. Yet you don't know whether the steamer

'•Eugene" took on coal at Coniox or not?

A. The "Eugene" was out and alongside of us all the

time; she was there on the outside of the "Bristol" all the

time. What she done at night I don't know.

Q. What time did you get to Comox?
A. I should judge 9 or 10 o'clock at night, and left

there around 3 or 4 o'clock, and we were there

—

Q. Which boat left first?

A. The "Eugene" left first. She steamed out ahead

of us.

Q. Now, is it not a fact that no outfits were taken on

the "Eugene" from the "Bristol"?

A. They were handling freight back and forth there,

and that was the expedition that was going to Dawson
(Jity. I saw them handling outfits back and forth.

Q. You did not see your own there?

A. There were 95 of us going on that expedition, and

1 have no idea whether mine was transferred or not, but

1 suppose it was just the same as the others. There were

outfits transferred from the "Eugene" to the "Bristol"

and otlier outfits transferred from the "Bristol" to the

"Eugene."

Q. You say you had an argument with this McPar-

land at Victoria in regard to the space to be allowed you

for ybur baggage or the measurement there, whether you

were to have ship measurement or weight of the goods?

A. Yes, sir.

Q. Now, then, was your baggage there with you on

the "Bristol"? A. I cannot say.

Q. Where were your clothes and other baggage?
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A. They was with me on the "Bristol."

Q. Where your outfit was you have already stated

you could not tell? A. Yes, sir.

Q. Now, when you left Comox the steamer "Eugene"

left before you, and the next time you saw her she was

where?

A. It was Queen Charlotte's Sound we met her, some-

where in the sound. The nex;t morning the sailors

sighted her about the hour of 9 o'clock.

(i. Was she still under weigh?

A. She was waiting for us there.

Q. Anchored?

A. I can't say. They threw her a line and we made
fast the boat again with a steel hawser and towed her.

(2. Then where did you go?

A. Then we went from where we met the "Eugene"

and took her in charge for Dutch Harbor.

Q. And you went into Alert Bay?

A. Returned to Alert Bay.

(2. What sort of weather was it?

A. Rainy weather.

Q. Was it rough?

A. I cannot say it was rough on the water from Co-

mox to Alert Bay.

Q. Gould you tell whether it was or not?

A. W^ell, I don't ccmsider it was rough because if it

had been more of us would have been sick.

Q. Have you ever been to sea before?

A. No, sir.

Q. You are not used to traveling?

A. I liave been around the country lots and on fresh

water lakes, but not on the ocean before.

Q. You don't think it was -rough, then, at all?

A. Not very; 1 should say it was not rough.

Q. Now, you say a number of the pas.sengers went on
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the steamer at Comox and at Alert Baj; was that simply

out of curiosity? A. I was there myself.

Q. When was that, when she was tied alongside of

the "Bristol"? A. Yes, sir.

Q. Afterwards yo^u went over here as a committee-

luan at various times? A. Yes, sir.

Q. Who else was on that committee besides Oaptain

Lewis?

A. I was not acting on that committee. I was on the

committee that wa»s appointed by the miners, what we

(ailed the miners' committee. The same as they liave on

all of these expeditions, a committee to run the affairs

in a business way; that is, to look out for the miners. I

was on that committee.

Q. And the committee of inspection was made up of

what persons?

A. The same as 1 say, one of the officers of the "Bris-

tol," Captain Lewis, and two or three more of the people

in the miners' i>arty.

Q. These people in the miners' pai"ty were not sea-

men, were they?

A. Two were captains—had been captains of vessels.

Q. They made the written report? A. Yes, sir.

Q. To whom did they present that report?

A. The report was not an official report; they just re-

ported on the condition of tlie board on writing, and the

report was to the purser, Johnson, of the "Bristol."

They stated that if we requested to be returned to Vic-

toria—that is, if the "Eugene" would not go, that was

that as the captain decided not to go with the boat, it

was out of the question to go there alone with the "Bris-

tol." We then as a committee asked the captain to turn

arouBd and take us back to Victoria, or some port where

the repairs could be made, and Oaptain Mclntyre and

Mr. McFarland stated that they would take us back un-

der the conditions that we would sign certain papers.
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and we asked him to make out liis papers so we could

see what it meant. We read the papers and put a pro-

test stating that we would sign the paper, but it was un-

der protest that we were compelled to do it.

Q. Then the paper will show just w^hat the protest

was? A. Yes, sir.

Q. Now, that paper was the release of the ship "Bris-

tol"?

(Objected to as not best of evidence.)

A. It was supposed to be; that is, the release read

that they wanted to go back to Victoria, but it was under

protest.

Q. I will ask you what you understood it to be?

A. What I understood it to be was a release of the

"Bristol" from any claims of damages on my part, but

at the same time we had a protest written on it, anf^

Mr. Johnson was willing to let us have it on.

Q. Now, then, when you turned around and went back

to Victoria the "Eugene" stayed with you and she was

made fast, and the purpose of g^ing back to Victoria

was to make repairs as the captain had stated?

A. No, sir.

Q. The Captain wanted to have the boat taken to

some place where the necessary repairs could be made?

A. We turned back to Victoria on account of the

"Eugene" not being in fit condition to go to St. Michaels

as she was.

Q. Then, do I understand that you would not agTee

to go to St. Michaels after the boat was put in repairs?

A. No, sir.

Q. What do I understand you to mean?

A. The understanding was that we wanted to make

some port. We requested to be taken to Victoria, as for

Mr. McFarland it was impossible for him to keep his

contract; that it was useless for us to go any farther

without the "Eugene," as we could not live through the
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winter without our outfits, and there wa« no fuel there.

We could not get to Dawson City; we wanted to come
back.

(Objected to by claimant.)

Q. Now, Mr. lUife, Captain Lewis, of the "Eugene,"

told you that the "Eugene" was not fit to go any further

unless there was repairs; he wanted to go back to some
port where it could be repaired. Do I understand you
that you meant that you were going back to Victoria for

the purpose of having the "Eugene" repaired?

A. No, sir.

Q. You refused, then, to go on after they would get

her repaired? A. No, sir.

Q. You refused to go in order to have the Eugene re-

paired? A. No, sir.

Q. Then what were you going back for?

A. Because we could not get any farther.

Q. Then you did not propose to get any further?

A. Yes, sir.

Q. You did not propose to get to Dawson City?

A. That was for those people to decide. When we

went back to Victoria we still expected to get to Dawson
City, but it was getting too late.

Q. What time did you get back to Victoria?

A. The 8th or 9th of September.

Q. Now, I understand you to say that you never trav-

eled for any great distance on the water?

A. Yes, sir.

Q. Now% a» to going on the "Eugene" at Alert Ba\

and at the last place, Comox, I understand that you went

on simply out of curiosity?

A. The last place, at Alert Bay, it waiS just out of cu-

riosity so far as I was concerned.

Q. Now, there are a number of your friends here who

have similar tickets to the one jow have obtained; are

there any others here w^ho were on the steamer "Bristol"

with you? A. Yes, sir.
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Q. Is there one in the room? Mr. Jacobi, for in-

stance; you have seen him and talked with him in rela-

tion to this case?

A. Yes, sir. I don't know whether he has got the

same ticket or not.

Q. You think, then, that Mr. Gould sold you the only

ticket?

A. I bought U13' ticket from him.

Q. It was a printed form, did you say?

A. 'Part of it was printed and part wrifing.

Q. And is it not the same as Mr. Jacobi's ticket?

A. I saw the ticket from a distance, but not to tell in

any way at all.

Q. You never endeavored to get from any of those

others that ticket to be used in this case? Mr. Jacobi is

here in the room with you, is he not? A. Yes, sir.

Redirect Examination.

By Mr. HOGAN.—Q. Now, beginning where Mr.

Peters left off in regard to the tickets, I understood you

to say in your direct examination that Gould gave you a

written order of some sort? A. Yes, sir.

Q. Was that printed?

A. There was some print and some writing.

Q. Where did you present that?

A. At Victoria.

Q. What became of it?

A. That ticket was taken up and we got another

ticket of D & Co.

Q. Returning to the time of the signing of this paper

on board of the "Bristol" for the return of yourself and

your baggiage, you may give a statement how that came

about. —
A. About returning to Victoria? It was signed by

the passengers on account of the "Eugene" or the state-
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ments made by Captain Lewis and Mr. McFarland that

it was impossible to proc'eed any farther with th(

'^Eug'ene" this year; tliat it would be impossible for him

to furnish any boat to go, or to repair the "Eugene" in

time.

Q. Who was present when he stated that?

A. I guess the 95. I saw lots of faces. They were all

present, I think.

Q. Was that a general statement made to the passien-

gers?

A. That was the general statement made to the pas-

sengers and was so stated by the captain of the "Bristol"

as to continuing of the Journey what he would do.

(Objected to by claimant as not proper redirect exam

ination.)

Q. What did he state?

A. He stated that he would continue his journiey re-

gardless of the "Eugene."

Q. And what would he do with the passengers?

A. He said that he would take the passengers right

up to the Yukon, and if there was any boat to take them

up, and unload them on the shore, and let them do what

they could to get through to the country.

Q. What was done then?

A. He stated that to the committee, that if they

wanted to go back to Victoria, that with Mr. MePar-

land's permission and the signatures of Mr. Johnson and

the rest of the crew, and he would return to Victoria, or

otherwise he would take us up to St. Michaels.

Q. And what did Captain Lewis say in response to the

proposal of Captain Mclntyre?

(Oladmant objects to question as leading.)

A. Captain Lewis stated that if we went to the Yukon

river this winter he says that there was no wood, there

is no lumber, and if we are put off on that shore this win-

ter two-thirds of us will die before spring from exposure

and cold.
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Q. Did (Japtiaiii Mcintyre saj iliiit lie would Lake yov.

back?

(Olaiinant objects to question as leading; also as not

proper redirect examination.)

A. He said he would go on to St. Michaels unless we
signed that paper.

Q. I will ask you if anything was stated by McPar-

land at that time with reference to tlie responsibility of

his company and the "Eugene" if you did sign that

paper.

(Claimant objects on the ground that it is not proper

redirect examination, and on further ground of no con-

nection having been shown between Mr. McFarland and

t!he claimant.)

A. Mr. McFarland stated that if we signed the paper

that he would sign it and be responsible for anything

that W'Ould happen to it after we got back.

Q. Responsible to who?

A. To u)S passengers, on account of not being able

to get us up to Dawspn City.

Q. Was the "Eugene" mentioned at that time?

A. It was the Transportation Company; ]ie represent-

ed the company.

Q. Did you say that you signed that j)aper?

A. Yes, sir.

Q. And signed it under protest? A. Yes, sir.

Q. And you were compelled to sign it by these cir-

cumsitances. A. Yes, sir.

Q. I>id McFarland sign it?

A. 'He signed it after we all signed it.

Q. You understood that to be a release to the owners

of the "Bristol"? A. Yes, sir.

Q. Now, as to another matter. There has been some

suggesition here as to McFarland and T^wms of the

"Eugene" desiring time to repair their boat and continue

the journey.
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A. No such proposal was made by tbem tliat said tliey

wanted to get to the nearest port. They decided they
could not do anything this year. Mr. McFarland in

words said that he could not cari-y out his contract this

year.

Q. Now, in case you had gone on to St. Michaels, were
you in any way equipped to pass the winter?

A. Yes, sir.

Q. Were you provided for and provisioned with rea

sonable safety.

(Claimant objects to repeated question, the witness

having definitely answered the question.)

A. As far as equipment, clothing and food were con-

cerned we were im good shape, but not in fuel and such as

that.

Q. How about shelter?

A. We had nothing, the same as I stated we had
nothing; that is Lewis' own statement.

By Mr. HOGAN.—I now wish to examine the witness

Avith reference to the damages he sustained as alleged

ir his libel, at this time having overlooked it in the ex-

amination in chief.

Q. Now, by reason of the failure of this Transporta-

tion Company to keep its agTeement to take you to Daw-
son City, I will ask you whether or not you suffered any

damages or loss, and if so, how much, and in what na-

ture. '

(Claimant objects to question as leading and as calling

for a conclusion of law.)

A. I suffered loss in this way, I suffered loss in not

getting up there and getting to work at mining.

(Claimant objects to any testimony of any damages,

or any measure of damages as wholly incompetent, ex-

cept as to the passage money paid.)

Q. About how much did you pay for your outfit?

A. I paid for my outfit—^it amounted along about

$170 or |180.
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Bv Mr. PETEKS.—It is understood that the objections

of the claimant are rei>eaited to each item of damages.

Q. State how much damage you suffer.

A. Well, I figured on going up there and doing black-

smithing this winter, and I figured that my time was

wor'th at least |15 per day up there. By having provi-

sions enough along to keep me a year I should be able

to make that amount of money every day.

Q. How much time did you lose?

A. I lost from September 15—I suppo.se that was the

time they promised to land us up there—and until now,

and from now on until spring.

Q. Have you done anything in the line of work?

A. No, sir.

Q. Have you been able to get work, have you tried?

A. Yes, sir, but I could get none.

Q. What is your time worth since the date they un-

dertook to deliver you at Dawson City until the pres

ent time?

A. That was the 15th of September. Fully seven or

eight hundred dollars.

Q. How much, if anything, did you lose on your out

fit in value?

A. I had to sell my outfit since I cjime back here. T

lost on the outfit about .f50, betw^een •«40 and ."$50.

Q. Does that include any charges you had to pay?

A. The charges are outside of that.

Q. What charges were there?

A. There were the charges hcTe, and from Victoria

here, drayage, etc. I paid charges in removing my out-

fit and getting it back to here fully .^8.00.

Q. How much did you lose by rea.son of the failure

of the Transportation Company to land you up there?

A. I have lost from the time we left here, tihe 23d of

August, until this date.
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Q. Was your time during that interval worth any-

thing? A. Yes, sir.

Q. How much?

A. I considered it worth, ahs 1 stated, |15 a day to m^e.

il. What is your business?

A. It is a mechanic and machinist.

Q. How long liave you worked at that business?

A. About twenty-seven years.

Q. I will ask you for about how long you were pre-

vented from carrying on that business by reason of this

expedition failing to get to Dawson City?

A. I have been prevented—well, if I had not started

here on my trip I would have left here. I have been

prevented from the time I started on my trip.

Q. How much can you earn at your business?

A. On an average |2.90 per day.

By Mr. PETERS, Claimant's Attorney—We move to

strike all of this line of examination, repeating our ob-

jections as to incompetency and immateriality.

Cross-Examination.

By Mr. PETERS.—Q. Now you say that you lost |15

^j
per day to the amount of seven or eight hundred dollars;

that you expected iby what you understood that a me-

chanic of your ability would get f15 per day in Dawson

City, that is what you meant when you siay you have lost

fl5 per day by not getting up there, is it not?

A. Yes, sir.

Q. Now, you left Victoria on the 31st of August?

A. Yes, sir.

Q. You got back to Victoria on what date?

A. Between the 8th and 9th of September.

Q. So you were gone, all told, eight days?

A. Between eight and nine.

Q. Now, when you got back to Victoria was there not
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a great many miiLeris who outfitted in Victoria for tlie

Klondike regions?

A. Yes, tliere were some in our party outfitted there.

Q. To your knowledge a great many have outfitted

there? A. From all reports they have.

Q. Was there a market for Klondike outfits in Victo-

ria in August and September?

A. I suppose so.

Q. The outfit that you took was. not perishable stuff,

was it? A. Yes, sir.

Q. It was stuff calculated to last you for six months

to a year? A. Yes, sir.

Q. Did you endeavor to sell that outfit to anyone in

Victoria?

A. Not after I found the amount of duty I had to pay.

Q. You did not pay any duty?

A. I did not pay any duty to bring it back.

Q. Then what were the charges of #50 and |8?

A. Well, we have had to take and pay money out here

to get out our manifests, in the first place; then when

we got back from our trip we had to pay money there to

get it out of the ship, and then we had to pay to get it

back to Seattle, and we paid drayage, all of that would

amount to |8.00.

Q. The drayage was a small part? A. Yes, sir.

Q. Now, when did you get it back?

A. I got it back some time in September, the latter

part of September received it here at Seattle.

Q. Where were you from the 9th of September when

you got back to Victoria?

A. Partly in Victoria and partly here.

Q. What were you waiting for?

A. I was waiting to have my fare settled up there.

As soon as I got my freight I came back here.

Q. You were not contemplating to go up to Dawson

City then?
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A. We were figuring if there was any (Chance to get

there.

Q. You did not sell your outfit because you were
waiting to see if the agents of the company could carry

out their contract with you? A. Yes, sir.

Q. Did you have a conversation with the alleged

agents of the company you met over there?

A.

Q. You met them here after returning as well as be-

f»)re you went?

A.

Q. Y^ou knew that they were over here after you re-

turned to Victoria from Oomox?
A. The older McGuire, the president, was at Victo-

ria ; he came over there.

i}. Y'ou stayed at the hotel there in Victoria, then,

from the 8th to the end of September?

A. No, sir, partly there and partly here between

these two points, Victoria and Seattle.

Q. Did you not state in your direct e-xamination that

McFarland would pay for everything that did not

amount to more than |1.25 per day?

A. Yes, sir.

Q. Does that refresh your recollection, and did you

not stay there until the 31st?

A. We are talking about the return. We put up for

our expenses at Victoiria and paid our own expenses here

after we returned. The beginning of the trip was all

paid by those people.

Q. By McFarland?

A. By the Portland Company.

Q, By McFarland? A. Yes, sir.

Q. When you brought your outfit back here your pro-

visions w^ere mostly in unbroken packages?

A. They were all packed the same ais they left here.

Q. What effort did you make'to sell them here at Se-

attle? A. I did sell them.
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Q. To wbom did you sell them?

A. I went down to the people I bouglht the goods from

and returned them to them.

Q. And you lost |50 on those groceries?

A. Not on that alone; I had hardware and medicines

I lost |50 on the whole.

Q. How much did you pay?

A. |190, about that.

Q. And how much did you get from the various par-

ties for it?

A. Some of it I sold to a man at the Western Hotel,

some to the grocery people.

Q. How much did he pay you?

A. I think about |50, including medicines and cloth-

ing that cost about |85 or |80; I returned my provisions,

.^76, to Louch, Augistine & Co., and got |60 in return for

it.

Q. You did not try to sell these things, then, to other

parties going to Alaska?

A. No, sir, only just as I tell you.

Q. There were other parties still going to Alaska,

was I here not? A. Well, yes.

CHARLES RUFF.

Subscribed and sworn to before me this 3d day of Nov.,

1897, in the presence of the attorneys of the respective

parties, and said witness was first duly sworn by me to

testify to the truth, the whole truth, and nothing but

the truth.

[Notarial Seal.] ' G. F. FAY,

Notary Public in and for said State.

TO DAWSON CITY THIS YEAR.

The S. S. "Bristol" to St. Michaels and steamer" "Eu-

giene," St. Michaels to Dawson City, Direct.
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Monday, August 23.

Tliree-fourth'S of a ton of freight and baggage free with

I)aissage.

Fare—Seattle to Dawson Oity, |300.

C. W. Gould, Agent, 619 First Av., Seattle.

It is agreed that the foregoing deposition may be filed

in the above entitled cause and used as evidence therein

at the trial without objections as to the manner of tak-

ing, but reserving objections as to relevancy, materiial-

ity, competency and the like.

Dated Nov. 4th, 1897.

JOHN C. HOGAN,
Attorney and Proctor for Libelanits.

STBUDWIOK & PETEEiS,

Proctors for Claimamt Geer.

[Endorsed]: Deposition of Oharles Ruff. Filed this 5t.h

day of November, 1897. R. M. Hopkins, Clei*k. By A.

N. Mioore, Deputy.

In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JACOBI and CHARLES
^

RUFF,
Libelants,

vs.

THE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TION COMPANY,

Respondents.
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Answer to Amended Libel.

To the Honorable C. H. Hanford, Judge of the aibove-en

titled court:

Joel P, Geer, claimant of the steamship "Eugene," for

his separate answer to amended libel of Gaston Jacob!

and Charles Kuff, reserving unto himself hereby the

right to include in this his defense to said amended libel

matters of law, articulates, propounds, alleges, and de-

nies as follows:

I.

Answering article I of said amended libel, he admits

that at the time of the filing of the original libel herein

the steamship "Eugene" was at Seattle, in the State of

Washington.

II.

Answering article II of said amended libel, he denies

that at all or any of the times mentioned therein said

steamship "Eugene" was owned by the said Portland

anid Alaska Trading and Transportation Company, or

that it was operated by said company in any manner

save as hereinafter s(4 forth, and claimant alleges that

he has no knowledge or information as to whether or not

said Portland and Alaska Trading and Transportation

Company was authorized to do business in the State of

Washington ;and he denies that said company w^as, dur-

ing said time, engaged in business as a common carrier

of passengers, baggage, and freight, between the city of

Seattle, Washington, and Daw^son City, N. W. T., Do-

minion of Canada ;and he denies that during all or any

of said times one E. B. McFarland was the general man-

ager, or C. W. Gould was the agent of said steamship
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"Eugene," or that either w.as duly authorized and em-
powered to enter into any and all contracts, or amy •con-

tracts whatever, on behalf of said steamship "Eugene"
or of said company, for the transportation of passengers,

baggaig-e, and freight from said city of Seattle, Wiashing-

ton, to said Dawson City, N. W. T.

III.

Answering article III of said amended libel, claimiant

denies that on or about the 11th day of August, 1897, or

at any other time whatsoever, or prior or subisequent

thereto, the steamship "Eugene" or its manager or agent

caused It to be publicly or extensively advertised, or at

all advertised, that said steamship "Eugene," in tow of

the steamship "Bristol," would leave Seattle, Washing-

ton^ for Dawson City, N. W. T., on the 23d day of August,

1897, a,s alleged in said amended libel, or in the advertise

nients attached thereto, marked respectively Exhibits

"A" and "B"; and denies that the Portland and Alaska

Trading and Transportation Company was the owner of

said steamship "Eugene" at such time, and claimant has

no knowledge or information as to the publication or

circulation of said advertisements, or the connection

of respondent, the Portland and Alaska Trading and

Transportation Company, therewith, and he denies that

any of said advertisements or matters growing

out thereof consititute any part of the the alleged

contriact between libelants and the Portland and Alaska

Trading and Transportation Company which formed the

basis of said libel.

IV.

Answering article IV of said amended libel, claimant

has no knowledge or information as to the reliance, if
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any, plac^^d by libelants upon said advertisements or

oral it'presentatiims or promises of a like nature, or

otherwise; and lie denies that the same form any part of

^aid alleged contract; and he denies that the owner's of

the "Eugene" made any written or oral representations

or promises whatever to libelants, or otherwise; and he

denies that libelant Gaston Jacobi, on or about the 19th

day of August, 1897, or at any other time, made or en-

tered into a contract with said steamer "Eugene,"

through her owners or otherwise, wherein or whereby
said steamship "Eugene" undertook, prrmiised, or agree<l

to carry libelant from said city of Seattle, Washington,

to said Dawson City, N. W. T., via the port of St. Mi-

chaels.

Denies that said steamiship "Eugiene," throug-h her

owners, manager, or agent, promised or agTeed that said

steamship "Eugene" would leave Seattle, Washington,

on the 24th day of August, 1897, or at any other date or

time, or that she would reach said Dawison Oity not

later than Septemiber 15th, 1897, or at any otiher date or

time whatsoever; and denies that amcmg other things it

was agreed by or between said steamship "Eugene,"

through her owners, agents, or manager, and said libel-

ant, that said steamiship "Eugene" would leave the said

city of Seattle, Waishington, in tow of said steamship

"llristol," or would be towed by said "Bristol" from

Seattle to said port of St. Michaels, Alaska, or that she

agreed to continue said voyage up the Yukon river to

Dawson City, or that she would reach there on Septem-

ber 15th, as aforesaid, or that in consideration of said al-

leged promises, or any promises, libelant engaged pas-

sage on said steamship "Eugene" from Seattle, Wash-

ingi:on, to said Dawson City, or paid therefor passage

money amounting to $300.00, or any sum whatever, for

the conveyance of himself, his baggage, or freight, or

that he received tickets therefor; and denies thait libel-
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ant ever engaged paissage on said steamship "Eugene"
from Seattle, Washington, to Dawson Oity at all; and
claimant hereby calls upon libelant to produce, for in-

s})eetion of this claimant and respondent, the passage

tickets alleged as so received.

V.

Answering article V of said amended libel, claimant

denies tliat there was anv contract whatsoever as alleg-

ed therein, or that on or about the 24th day of August,

1897, or at any other time, said steamship "Eugene" en-

terf>d upon the performance of said alleged contract, or

that she left Seattle in tow of said steamship "Bristol,"

or that she undertook to caiTy libelant or other passen-

gers over the whole of said voyage, or any part thereof,

or that she proceeded upon said alleged voyage for the

distance of upwards of six or seven hundred miles, or any

other distance, up to the coast of Alaska, or that she

abandoned said voyage, or refused to proceed further

thereon or that any such alleged contract existed be-

tween said steamship "Eugene" and libelant, or that

she failed or neglected to keep the same.

VI.

Answering article VI, claimant denies that libelant,

on the faith of said alleged 'representations or agree-

ments, went to a large or any expense to prepare himself

for said voyage or purchased an outfit therefor at an ex-

pense of 1200.00, or at any expense, or that by the failure

on the part of said ship to keep said alleged agreement

it was rendered valueless to him; and (daimant denle?

that libelant is entitled to recover for said alleged

breach damages from anyone for loss of time or hinder-

ance in carrying on his business or work, for the reason
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that the same are too remote and speculative, and fur-

nish no basis for a recovery.

Further answering the libel of said G^aston Jacobi,

claimant alleges:

That prior to the 31st day of July, 1897, Francis B.

Jones and Joel P. Geer, being part owners of the steam-

ship "Eugene," then belonging to the port of Portland,

State and District of Oregon, entered into a contract and

agreement with respondent herein, the Portland and

Alaska Trading and Transportation Oompan}^, in words

as follows, to-wit:

This agreement, made this 81st day of July, 1897, by

and between Francis B. Jones and Joel P. Geer, of

the city of Portland, Multnomah County, Oregon, and

the Portland and Alaska Trading and Transportation

Company of the same place, witne-sseth:

That whereas, the said Francis B. Jones and Joel P.

Geer are desirous of placing the steamer "Eugene," now
plying ais a passenger boat upon the Willamette river,

upon the Yukon river, in the territory of Alaska and the

Northwest Territory of Great Britain, adjoining thereto,

for the purpose of running the said boat upon the said

river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

boat for the purpose of transporting freight up the Yu-

kon river to Circle City or Dawson.

Now, therefore, in consideration of the premises, and

the further consideration of one dollar in hand paid the

said Francis B. Jones and Joel P. Geer, have, and do

hereby agree to and with the said Portland and Alaska

Trading and Transpoi'tation Company to turn over the

possession of the said steamer "Eugene" to the said Port-

land and Alaska Trading and Transportation Company,

for the purposes aforesaid, of taking the same to and up

the Yukon river to such point of the same as the said
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Portland and Alaska Trading and Transportation Com-
pany may desire, and when the said steamer "Eugene"
has arrived at the terminal point decided upon by the

said Portland and Alaska Trading and Transpor'tation

Company, upon the said river Yukon, and hath discharg-

ed her cargo within a reaisonable time under existing

conditions, the said Portland amd Alaska Trading and

Transportation Coniijany shall turn over the said isteam-

er to the Willamette and Columbia Kiver Towing Com-

pany and Joel P. (xcer, and to there enter a joint traffic

interchange between Portland, Or,, and Dawson City,

Alaska, for the ensuing year, on a basis of 40 per cent

to the steamer "Eugene," and 60 per cent to the Port-

land and Alaska Trading and Transportation Co. of

tlnrougih rates, details of which to be entered into before

sailing from Portland, without charge, coist, or expense

to them. But it is express'ly understood that the said

Portland and Alaska Trading and Transportation Com-

pany do not hereby agree to transfer said steamer safe-

ly to the said Yukon, but only to miake the endeavor so

to do, uising all proper precaution and care in said effort

But if said steamer "Eugene" shall fail to reach the Y^u-

kon river or said point of destination by reason of any

infirmity in tlie character of the steamer, but without

liegligence upon the part of the agents of the siaid Port-

land and Alaska Trading and Transportiation Company,

the latter shall not be responsible in any way for the loiss

of the said steamer or its failure to arrive at the proposed

terminal destination.

And the said Portland and Alaska Trading and Trans-

portation Company, in conisideration of the premlises,

and that the said Francis B. Jones and Joel P. Geer have

jiut the said steamer "Eugene" in to their possession for

the aforesaid purposes, hath and do hereby agree to put

the said boat at their own proper cost, charge and ex-

pense, into such condition as will render it, as far as prac-

ticable seaworthy and safe to proceed upon the high seas
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to the said Yukon river. The said repairs and renewals

necessary to be made to and upon the said steamer "Eu-
gene" to be done at once, and to be satisfactory to the

said Francis B. Jones and Joel P. Geer before the said

steamer leaves the city of Portland.

In testimony whereof, the said Francis B. Jones and
Joel P. Geer, and the Portland and Alaska Trading and
Transportation Company, by its president, have hereun-

to set their hands and seals, and the seal of the said com-

pany. F. B. JONES.
JOEL P. GEER.

H. P. McGTJIRE, For the Portland and Alaska Trading

and Transportation Oo.

That thereafter, and on the 7th day of August, 1897,

the Willamette and Columbia River Towing Company
and said Joel P. Geer, the then owners of said Steam-

ship "Eugene," then lying in the port of Portland, Ore-

gon, and said respondent, the Portland and Alaska Trad-

ing and Transportation Company, entered into a con-

tract relative to said steamship "Eugene," in words as

follows, to-wit:

This agreement, made this 7th day of August, 1897, by

and between Willamette and Columbia River Towing

«

Company, a corporation, and Joel P. Geer, of the city of

Portland, Oregon, and the Portland and Alaska Trading

and Transportation Company of the same place, wit-

nesseth:

That whereas, the said Willamette and Columbia Riv-

er Towing Company and Joel P. Geer are desirous of

placing the steamer "Eugene," now plying as a passen-

ger boat upon the Willamette river, upon the Yukon riv-

er, in the territory of Alaska and the Northwest Terri-

tory of Great Britain, adjoining thereto, for the purpose

of running the said boat upon the said river;

And whereas, the Portland and Alaska Trading and
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Transportation Company are desirous of usi,n«» tlie said

boat for the purpose of transporting freight up the Yu-
kon river to Circle City or Dawson City, Northwest Ter-

ritory.

Now, therefore, in consideration of the premises, and
of tlie repairs, improvements, and money expended by

the Portland and Alaska Trading and Transportation

(J'ompany upon said steamer ''Eugene" in preparing the

said steamer for the sea voyage from Portland to St.

Michaels, Alaska, and the further consideration of one

dollar in hand paid, the said Willamette and Columbia

River Tbwing Company and Joel P. Geer have, and do

hereby aigree to and with the said Portland and Alaska

Trading and Transportation Company to turn over, and

do hereby turn over, the possession of the said steamer

"Eugene" to the said Portland and Alaska Trading and

Transportation Company for the purposes aforesaid, of

taking the same to and up the Yukon river to such point

of the same as the said Portland and Alaska Trading

and Transportadon Company may desire, and when tho

said steamer "Eugene" has arrived at the terminal point

decided upon by the said Portland and Alaska Trading

and Transportation Company upon the said river Yukon,

and hath discharged her cargo, the said Portland and

Alaska Trading and Transportation Company shall turn

over to the said Willamette and Columbia River Tow-

ing Company and Joel P. Geer, without expense to them

so far as transporting said steamer "Eugene" to said

Dawson City, Alaska. But it is expressly understood

rhat the said Portland and Alaska Trading and Trans-

portation Company do not hereby agree to transfer said

steamer safely to the said Yukon, but only to make the

endeavor so to do, using all proper precaution and care

in said effort. But if the said steamer "Eugene" shall

fail to reach the Yukon river or said point of destinatiou

by reason of any infirmity in the character of the steam-

er, but without negligence upon the part of the agents



90
^

Jod P. Gccr vs.

of the said Portland and Alaska Trading and Traui*
portution Company, th^ latter shall not be responsible
in any way for the loss of the said steamer or its failure
to arrive at the proposed terminal destination,

Ajud the said Portland and Alaska Trading and Tran.s-

portiation Company, in consideration of the premises, iwi
that the said Willamette and Columbia River Towing
C.nL'pany and Joel P. Geer have put the said steamer
'JMigene" into their possession for the aforesaid pur-

poses, hath and do hereby agree to put the s<ii;l boat -it

their own proper cost, charge, and expense into such con-

tlitiou as will render it, as far as practicable, s..\nv<»rtliy

and safe to proceed upon the high seas to the said Yuk^u
river. In consideration of the money ex[M ndeJ by the

j.iid Portland and Alaska Trading and Transportation

Com]iaijy in the preparation, repairing, and im^jrove-

meiii (.f 111.- >a.c: steamer "Eugene" at tlu -ity if P- rt

land, Oregon, so far as to make her sea worth ^, the Willa-

mette and Columbia River Towing Cou'pauy and Joel P.

Geer hereby enter into an agreement with and hereby

bind themselves to give the passengers and fieighr of-

fered them by the said Portland and Alaska Trading and

lYansportation Company at St. Michaels, or any other

point agreed upon by them at or near the niouth of tJie

Yukon river, the preference of all other pa«^sengers and

freight, and hereby enter into a joint traflic agreement,

for the term of one year frxxm the time said steamer

Eugene" reaches Dawson City, with the Portland und

\]aska Trading and Transportation Compidiy for the

interchange of passengers and freight between I/ortlauil

r>regon, and Dawson City, Northwest 'J'erriiory, and

oiher points upon the Yukon river reachel by said

<>-1(^amer "Eugene," upon the basis of foi-r;. (40) [»er cent

of the gross receipts received from all interchangeable

rias^^engx^rs and freight to Willamette and ('olumbia \Vw-

er Towing Company and Joel P. Geer, and sixty (60) per
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ceut of said gross receipts to the PortianJ and Alaska
Tradinigi and Transportation Company; the feeding and
revenue derived from the passengers, in^l tJje expense of

l)r«iv;ding for them upon said steamer "Eugeae" is n»t

u be included herein.

Jn tetstimony .vhereof, the said Will'iniette and (Joluju-

bia River Towing Company and Joel P. <li,'er, tiuil rhe

I'ortland and Alaska Trading md Traasj^ctrtation Com-

pany, by its president, have hereuntio set their liands

and seals and the seal of the said company.

WILLAMETTE & OOLUMBHA R. T. CO. ISealJ

By F. B. JONES, Presideut [Seal]

In the presence of:

Alex. Sweek.

E. B. McFarland.

WILLAMETTE AND COLUMBIA RIVER TOWING
CO. [Seal]

[Tr'a^dtg1.^?a^LV^rtttfJ^lS] By JOEL P. CxEER. [Seal]

M. S. JONE'S, Secretary.

PORTLAND AND ALASKA TRADING AND TRANS-
PORTATION COMPANY.

[u^.lfa°STor,|"ci^°^-]By W. W. McGUIRE, Sec.

That in pursuance of said contracts, and in conformity

therewith, said owners of said steamship "Eugene" turn-

ed tlie possession of her over unto the said Portland and

Alaska Trading and Transportation Company for the

}>urposes thereof, and not otherwise, and said Portland

and Alaska Trading and Transportation Compamy pro-

ceeded to refit said steamer "Eugene" in accordance :vith

the provisions of said contracts; and claimant avers that

the said "Eugene" was not an ocean ^loing vessel, but a

light draught river steamboat, then plying upon the

waters of the Willamette river in the State of Oregon,

and was well known as such both in the community of

Portland and Seattle, and that her use upou the seas or

any use as carrier of freight, passengers, or baggage was
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never contemplated between her owners and the said

Poi'tland and Alaska Trading and Transportation Com-
l)anY, and that the delivery of said steamboat "Eugene"
by her said owners to said Portland and Alaska Trading
and Transportation Company, of Portland, Oregon, was
in accordance witli said contracts and not otherwise,

and for the purpose of fitting up said vessel and bring-

ing the same from Portland, Oregon, to St. Michaels,

Alaska, between which said latter point and Dawson
City the owners of the "Eugene" and said Portland and

Alaska Trading and Transportation Company desired

ml agreed to operate said boat. That thereafter, and

)efore the departure of said boat from Portland, Oregon,

"he Yukon Transportation Company of Portland, Oregon

<>. corporation organized and existing under the laws of

'he State of Oregon, by purchases from said Willamette

md Columbia River Towing Company and siaid Joel P.

rieer, became the owner of said steamship "Eugene," and

is the owner thereof, and claimant is master and bailee

thereof, on behalf of said owners.

That thereafter said steamboat "Eugene,"' by her ovvii

power, proceeded from Portland to Astoria, in tiie State

of Oregon, and from said latter point was towed by the

tugboiat "Escort" to Port Angeles, in t^he State of Wash-

ington, and from said last-named point proceeded with

her own power to Comox, British Columbia, and at or

about said last-named poiut was taken in tow by the

steamship "Bristol," such towage being for tlie purposes

menti(med in the said contracts of July 31st, ISI)?, and

of August 7, 1807, and not otherwise; and when said

steamboat "Eugene" had proceeded as aforesaid a dis-

tance of 000 or 700 miles from Ooniox, British Columbia,

heavy weather was encountered, and said steamboat

"Eugene" began to strain heavily and spring leaks, and

was compelled to and did return to Port Townsend \u the

State of Washington, and thence proceeded to Seattle,
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Washington, for repairs, at whieb said latter point she

wan lying at the time of her attachment at the instance

of libelants, and this claimant alleges that the libelant

Gaston Jacobi purchased from F. O. Davidge & Oo., at

Seattle, Washington, passage upon the steamship "Bris-

tol," from Victoria, B. C, to St. Michaels, Alaska, thence

operated by said F. C. Davidg€ & Co. under time charter,

and thereafter embarked upon said steamship "Bristol''

together with his freight and baggage, and at the same

time purchased frwm the Portland and Alaska Trading

and Transportation Oompany a ticket from St. Michaels,

Alaska, to Dawson Oity, N. W. T., which this claimant

is informed and believes, and therefore so alleges, read

as follows:

No. 6. Portland and Alaska Trading and Transporta-

Tion Co.

Good for one passage from St. Michaels to Dawson
Oity, N. W. T., via S. S. "Eugene." Name, Gaston Ja-

cobi.

E. B. McFARLAND, Gen. Manager.

And claimant alleges that neither libelant Jacobi nor

his bagga'ge or freight were ever on board the steamer

"Eugene," and that the voyage of said vessel contemp-

lated under said contract evidenced by said ticket was

to begin at St. Michaels, Alaska, and end at D'awson

Oity, N. W. T. ; and that neither said libelant nor said

steamboat "Eugene" ever arrived at St. Michaels, and

that said contract was wholly executory.

And claimant further avers that by reason of the fact

tliat the steamboat "Eugene" was not a seagoing vessel,

and was commonly and generally known as such, neither

said Portland and Alaska Trading and Transportation

Oomp'any, nor owners of said steamboat "Eugene," nor

claimant, ever promised or agreed that said vessel could

in fact undergo the trip to St. Michaels and there place

herself in readiness to proceed up the Yukon river and
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from St. Michaels to Dawson Oitj; and claimant alleges

that no absolute representations or warranty that she

would arrive at St. Michaels on or before September 15,

1897, or at any other time, were made by said Portland

and Alaska Trading and Transportation Company to

libeliant, but only that an attempt would be made to

bring her to said point; and claimant avers that said at-

tempt was so made, and by stress of'weathef said boat

was un'able to proceed to St. Michaels, and was obliged

to abandon the attempt, and return to PoTt Townisend.

And claimant further avers that libelant, prior to the

institution of this suit, released said steamer "BristoJ"

and said F. C. Davidge & Oo. from his contract with

them and said steamship for the conveyance of himself

from Victoria to St. Michaels, and that the conYeyance of

libelant contemplated under said ticket on the steam-

boat "Eugene" was from St. Michaels, Alaska, to Daw-

son City, and not otherwise; and that neither the said

libelant nor said steamer "Eugene" ever arrived at the

port of St. Michaels, at which said point said voyage was

to commence; and claimant further avers that no part of

the passage money alleged as paid was ever paid to or

received by the Yukcm Tranisportation Company of Port-

land ,Oipg(!]i, (Mviii.i' of the "Eugene," or this claimant,

as her mamager.

And for ansAA/ei- to the cause set up by libelant Char-

les Ruff, claimant articulates, propounds, alleges, an<l

denies as follows:

I.

He ado'pts as a part of his said defense to said second

cause of action paragraphs I, II, and III of his answer

to the libel and claim of Gaston Jacobi.

m
Answering article IV of said amended libel, claimant



Gaston Jacohi and Charles Ruff et al. 96

has uo knowJedge or iuformation a,s to the reliance, if

any, placed by libelants upon said advertisements or

oral representations or promises of a like nature, or

otherwise, and he deuieij that the same form any part of

said contract; land he denies that the owners of the "Eu-

gene" made any written or oral representations or prom-
ises whatever to libelants, or otherwise; and he denies

that libelant Charles Knff, on or about the 19th day of

August, 1897, or at any other time, made or entered into

a contract with said steamiship "Eugene," through hei-

owner's or otherwise, wherein or whereby said steamship

"Eugene" undc^'took, promised, or agreed to carry libel-

ant from said city of Seattle, Washington, to isaid Daw-
son City, N. W. T., via the port of St. Michaels.

Denies that said steamship "Eugene," through her

owners, manager, or agent, promised or agreed

that said steamslhip "Eug^ene" would leave Seattle, Waslh-

ington, on the 24th day of Aug., 1897, or at any other

date or time, or that she would reach said Dawson Oity

not later than September 15, 1897, or at any other date

or time whatsoever; and denies that among other things

it was agT'ev,}d by or between said steamship "Eugene,"

through her owners, agents, or manager, and said libel-

ant, that said steamiship "Eugene" would leave the said

city of Seattile, Washington, in tow of said steamship

"Bristol," or would be towed by said "Bristol" from Seat-

tle to siaid port of St. Michaels, Alaska, or that she

agreed to continue said voyage up the Yukon river to

Dawson Oity, or that she would reach there on Septem-

ber 1.5, 1897, as aforesaid, or that in consideration of

said alleged promises, or any promises, libelant engaged

passage on said steamship "Eugene" from Seattle, Wash
ington, to said Dawison City, or paid therefor passage

money amounting to |300.00, or any sum whatever, for

the conveyance of hifmseilf, his baggage, or freight, or

that he received tickets therefor; and denies that libel-
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ant ever engaged passage on said steamer "Eugene"
fiom Seattle, Washington, to Dawson aty at all; and
claimant hereby ealls upon libelant to produce for in-

ispection of this claimant and resipondent the passage
tickets alleged as so received.

III.

Answering article V of said amended libel, claimant

denies that tliere wa/s any contract whatsoever as alleg-

ed therein, or that on or about the 24th day of August,

1897, or at any other time, said isteamship "Eugene" en-

tered upon the performance of said alleged contract, or

that Hhe left Seattle in tow of said steamship "Bristol,"

or that she undertook to carry libelant or other passen-

gers over the whole of said voyage or any part thereof,

or that ishe proceeded upon said alleged voyage for the

distance of upwards of six hundred or seven hundred

miles, or any other distance, up to the coast of Alaska;

or that she abandoned said voyage or refused to proceed

further thereon, or that any such alleged contract exist-

ed between said steamship "Eugene" land libelants, or

that she failed or neglected to keep the same.

YI.

Answering article VI, claimant denies that libelant,

on the faith of said representations or agTeements, went

to a large or any expense to prepare himself for said

voyage, or purchased an outfit therefor at an expense of

.|200.00 or at any expense, or that by the failure on the

part of said ship to keep said alleged agreement it was

rendered valueless to Mm; and claimant denies that li-

belant is entitled to recover for said alleged breach

damages from anyone for loss if time or hinderance in

carrying on his business or work, for the reason that the

same are too remote and speculative, and furnish no

basis for a recovery.
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Further iDswering the libel of said Charles Kuff,

claimant alleges:

That prior to the 31st day of July, 1897, Francis B.

Jones and Joel P. Geer, being part owners of the steam-

ship "Eugene," then belonging to the port of Portland,

State and District of Oregon, entered into a contract

and agreement with respondent herein, the Portland

and Alaska Trading and Transportation Company, in

words as follows, to-wit:

This agreement, made this 31st day of July, 1897, b;

and between Francis B. Jones and Joel P. (xeer, of the

city of Portland, Multnomah county, Oregon, and the

Portland and Alaska Trading and Transportation Com-

pany of the same place, witnesseth:

That whereas, the said Francis B. Jones and Joel P.

Geer are desirous of placing the steamer "Eugene," now
plying as a passenger boat upon the Willamette river,

upon the Yukon river in the territory of Alaska, and the

Northwest Territory of Great Britain, adjoining thereto,

for the purpose of running the said boat upon the said

river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

bioat for the purpose of transporting freight up the Yu-

kon river to Circle City or Dawson.

Now, therefore, in consideration of the premises^ and

the further consideration of one dollar in hianid paid, said

Francis B. Jones and Joel P. Geer have and do hereby

agree to and with the said Portland and Alaska Trading

and Transportation Company to turn over the possess-

ion of the said steamer "Eugene" to the said Portland

and Alaska Trading and Transportation Company for

the purposes aforesaid, of taking the same to and up the

Yukon river to such point of the same as the said Port-

land and Alaska Trading and Transportation Company

may desire, and when the said steamer "Eugene" has ar-
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rived at the terminal point decided upon by the ^aid

Portland and Alaska Trading and Transportation Unn
pany, upon the said river Vukon, and hath dischargi'd

her cargo within a reasonable time under existing con

ditions, the said Portland and Alaska Tradini>- and
Transportation Company shall turn over thesaid steam
er to the Willamette and (Columbia River ToAvlng Com-
pany and Joel P. Geer, and to there enter a joint traffic

interchange between Portland, Or., and Daw^son City,

Alaska, for the ensuing year, on a basis of 40 per cent to

the steamer "Eugene," and 60 per cent to the Portlan<l

and Alaska Trading and Transportation Company of

through rates, details of which to be entered into before

sailing from Portland, without charge, cost, or expense

to them. But it is expressly tmderstood that the sai^l

Portland and Alaska Trading and Transportation Com-

>any do not hereby agree to transfer said steamer safe-

ly to the said Yukon, but only to make the endeavor so

to do, using all proper precaution and care in said effort.

But if said steamer "Eugene" shall fail to reach the Yu-

kon river or said point of destination by reason of any

infirmity in the character of the steamer, but without

negligence upcm the part of the agents of the said P(vrt-

land and Alaska Trading and Transportation Company,

the latter shall not be responsible in any way for the loss

of the said steamer or its failure to arrive at the pro^pos-

ed terminal destination.

And the said Portland and Alaska Trading and Trans-

portation Company, in consideration of the premises,

and that the said Francis B. eTones and Joel P. Ceer have

put the said steamer "Eugene" into their possesision for

the aforesaid purposes, hath and do hereby agree to put

the said boat at their own proi>er cost, charge, and ex-

pense into such condition as will render it, as far as

practicable, seaworthy and safe to proceed upon the

high seas to the said Yukon river. The said repairs and

renewals necessarv to be made to and upon the said
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steamer "Eugene" to be done at once, and to be satisfac-

tory to the said Francis B. Jones and Joel P. Geer be-

fore the said steamer leaves the city of Portland.

In tes-timony whereof, the said Francis B. Jones and

Joel P. GeeT, and the Portland and Alaska Trading-

and Transportation Oompany, by its president, have

hereunto set their hands and seals, and the seal of the

said company.

F. B. JONES.
JOEL P. GEER.
H. P. McGUIRE,

For the Portland and Alaska Trading and Transporta-

tion Co.

That thereafter, and on the 7th day of August, 1897,

the Willamette and Columbia River Towing Company

and isaid Joel P. Geer, the then owner of said steamship

"Eugene," then lying in the port of Portland, Olregon,

and said respondent, the Portland and Alaska Trading

and Transportation Company, entered into a contract

relative to said steamsJiip "Eugene," in words as follows,

to-wit:

This agTeement, made this 7th day of August, 1897,

by and between Willamette and Columbia River Towing

Company, a eorporation, and Joel P. Geer, of the city of

Portland, Oregon, and the Portland and Alaska Trad-

ing and Transportation Compainy of the same place, wit-

nesseth

:

That whereas, the said Willamette and Columbia Riv-

er Towing Company and Joel P. Geer are desirous of

placing the steamer "Eugene," now plying as a passen-

ger boat upon the Willamette river, upon the Yukon

river, in the territory of Alaska and the Northwest Ter-

ritory of Great Britian, adjoining theireto, for the pur-

pose of running the said boat upon the said river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said
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boat for the purpose of transporting freight up the Yu-
kon river to Circle City or Dawson City, Northwest Terri-

tory;

Now, therefore, in consideration of the premises, and
of the repairs, improvements, and money expended by

the Portland and Alaska Trading and Transportation

Company upon said steamer "Eugene" in preparing the

said steamer for the sea voyage from Portland to St.

Michaels, Alaska, and the further consideration of one

dollar in hand paid, the said Willamette and Columbia

Kiver Towing CVimpany and Joel P. Geer, 'have, and do

hereby agree to and with the said Portland and Alaska

Trading and Transportation Company to turn over, and

do hereby turn over, the possession of the said steamer

"Eugene" to the said Portland and Alaska Trading and

Transportation Company for the purposes aforesaid, of

taJiing the same to and up the Yukon river to such point

of the same as the said Portland and Alaska Trading

and Transportation Company may desire, and when the

said steamer "Eugene" has arrived at the terminal

point decided upon by the said Portland and Alaska Trad

ing and Transportation Company upon the said river

Yukon, and hath discharged her cargo, the said Portland

and Alaska Trading and Transportation Company shall

turn over to the said Willamette and Columbia River

Towing Company and Joel P. Geer, without expense to

the^m, so far as transporting said steamer "Eugene" to

said Dawson City, Alaska. But it is expressly under

stood that the said Portland and Alaska Trading and

Tran.s|>ortation Company do not hereby agree to trans-

fer said steamer safely to the siiid Yukon, but only to

make the endeavor so to do, using all proper precaution

and care in said effort. But if the said steamer "Eugene"

shall fail to reach the Yukon river or said point of desti-

nation by reason of any infirmity in the character of the

steamer, but without negligenee upon the part of the
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agents of the said Portland and Alaska Trading and

Transportation Company, the latter shall not be re-

sjwnsible in any way for the loss of the said steamer or

its failure to arrive at the proposed terminal destination.

And the said Portland and Alaska Trading- and Trans-

portation Oompany, in consideration of the premises,

and that the said Willamette and Ciolumbia River Tow-

ing Company aind Joel P. Geer have put the said isteam-

er "Eugene" into their possession for the aforesaid pur-

poses, hath and do hereby agree to put the said boat at

their own cost, charge, and expense into such condition

as will render it, as far ais practicable, seaworthy and

safe to proiceed upon the higih seas to the Yukon river.

In consideration of the money expended by the said

Portland and Alaska Trading and Transportatiou Com-

pany in the preparation, repairing, and improvement of

the said .steamer "Eugene" at the city of Portland, Ore-

go'n, so as to make her seaworthy, the Willamette and

Columbia River Towing Company and Joel P. Geer here-

by enter into an agreement with and hereby bind them-

selves to give the passengers and freight offered them by

the said Portland and Alaska Trading and Transporta-

tion Company at St. Michaels, or any other point agreed

upon by them at or near the mouth of the said Yukon

river, the preference of all other passengers and freight,

and hereby enter into a joint traffic agreement for the

term of one year from the time said steamer "Eugene"

reaches Dawson City, with the Portland and Alaska

Trading and Transportation Company, for the inter-

change of passengers and freight between Portland, Ore-

gon, and Dawson City, Northwest Territory, and other

point's upon the Yukon river reached by said steamer

"Eugene," upon the basis of forty (40) per cent of the

gross receipts received from all interchangeable passen-

gers and freight to Willamette and Columbia River Tow-

ing Company and Joel P. Geer, and sixty (60) per cent of
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said gross receipts to the Portland and Alaska Trading

and Tramsiportation Company, the feeding and revenues

derived from the passengers, and the expenses of pro-

viding for them upon said steamer "Eugene," is not to be

included herein.

In testimony whereof, the said Willamette and Colum-

bia River Towing Company and Joel P. Geer, and the

Portland and Alaska Trading and Trans»portation Com-

pany, by its president, have hereunto set their hands and

seals and the seal of the said company.

WILLAMETTE ANiD COLUMBIA R. T. CO. [Seal]

By F. B. JONES, [Seal]

President.

In presence of:

Alex Sweek.

E. B. McFarland.

WILLAMETTE AND COLUMBIA RlIVEiR TOWING
CO.

By JOEL P. GEER. [Seal]

rFeai of Portland and Aiaska-|]y| g_ JONES, Secretary.
LTrading and Transportation Co. J ' «'

PORTLAND AND ALASKA TRADING AND TRANS-
PORTATION COMPANY.

[n^lt ^ivr^K^i^fco^"''
^°'-] By W. W. McGUIBE, Bee.

That in pursuance of said contracts, and in conformity

therewith, said owners of said steamship "Eugene" turn-

ed the possession of her over unto the said Portland and

Alaska Trading and Transiportation Company for the

purposes thereof, and not otherwise, and said Portland

and Alaska Trading and Transportation Company pro-

ceeded to refit said steamer "Eugene" in accordance with

the provisions of said contracts; and claimant avers that

the said "Eugene" was not an oceam going vessel, but a

light draught river steamboat, then plying upon the

waters of the Willamette river in the State of Oregon,

and generally known as such in the community of Port-
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land and Seattle, and that her use upon the seas or any
use as carrier of freight, passengers, or baggage was nev-

er contemiplated between her owners and the said Port-

laud and Alaska Trading and Transportation Oompany,
and that the delivery of said steamboat "Eugene" by her

said owners to said Portland and Alaska Trading and
Transportation Company, of Portland, Oregon, was in

accordance with said contracts and not otherwise, and
for the purpose of fitting up said vessel and bring the

same from Portland, Oregon, to St. Michaels, Alaska, be-

tween which said latter point and Dawson City the own-

ers of the "Eugene" and said Portland and Alaska Trad-

ing and Transportation Company desired and agreed to

operate said boat. That thereafter, and before the de-

i)arture of said boat from Portland, Oregon, the Yukon
lYansportation Companj^, of Portland, Oregon, a corpo-

ration organized and existing under the laws of the

State of Oregon, by purchases from said Willamette and

Columbia River Towing Company and said Joel P. Geer,

became the owner of said steamship "Eugene," and is the

owner thereof, and claimant is master and bailee there-

of, on behalf of said owners.

That thereafter said steamboat "Eugene," by her own

p«)\ver, proceeded from Portland to Astoria, in the Staff

of Oregon, and from said latter point was towed by the

tugboat "Escort" to Port Angeles, in the State of Wash-

ington, and from said last-named point proceeded with

her own power to Comox, British Columbia, and at or

about said last-named point was taken in tow by the

steamship "Biristol," such towage being for the purposes

mentioned in the said contract of July 31st, 1897, and of

August 7, 1897, and not otherwise; and when said steam-

boat "Eugene" had proceeded as aforesaid a distance of

600 or 700 miles from Comox, British Columbia, heavy

weather was encountered, and said steamboat "Eugene"

began to strain heavily and spring leaks, and was com-
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pelled to, and did, return to Port Townsend in the State

of Washing-ton, and thence proceeded to Seattle, Wash-
ington, for repairs, at which said latter point she wa« ly-

ijig at the time of her attachment at the instance of li-

belants, and tills claimant alleges that the libel-

ant Gaston Jacoibi purchased from F. 0. Davidgie &
Vi)., at Seattle, Washington, passage upon the steamer

''Bristol," then operated by said F. C. Davidge & Oo. un-

der time charter, from Victoria, B. C, to St. Michaels,

Alaska, and 1J:iereafter embarked upon said steamship

"Bristol," together with his freight and baggage, and at

the same time purchased from the Portland and Alaska

Trading and Transportation Company a ticket from St.

Michaels, Alaska, to Dawson City, N. W. T., which this

claimant is informed and believes, and therefore so al-

leges, read as follows:

No. 6. Portland and Alaska Trading and Transporta-

tion Co.

Good for one passage, from St. Michaels to Dawson

City, N. W. T., via S. S. "Eugene." Name, Gaston Jacobi.

E. B. McFARLAND, Gen. Manager.

Signed, E. B. McFarland, General Manager.

And claimant alleges that neither libelant Jacobi nor

his baggage or freight were ever on board the steamer

"Eugene," and that the voyage of said vessel contemplat-

ed under said contract evidenced by said ticket was to

begin at St. Michaels, Alaska, and end at Dawson City,

N. W. T. ; and that neither said libelant nor said steam-

boat "Eugene" ever arrived at St. Michaels, and that

said contract was wholly executory.

And claimant further avers that by reason of the fact

that the steamboat "Eugene" was not a s<?agoing vessel,

and was commonly and generally known as such, neither

said Portland and Alaska Trading and Transportation

Company nor the owners of said steamboat "Eugene,"

nor claimant, ever promised or agreed that said vessel
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could in fact undergo the trip to St. Michaels, and there

place herself in readiness to proceed up the Yukon river

and from St. Michaels to Dawson Oity; and claimant al-

leges that no absolute representations or warranty that

she would arrive at St. Michaels on or before September

15, 1897, or at any other time, were made by said Port-

land and Alaska Trading and Transportation Company
to libelant, but only that an attempt would be made to

bring her to said point; and claimant avers that said at-

t(Miipt was so made, and by stress of weather said boat

was unable to proceed to St. Michaels, and was obliged

to abandon the attempt and return to Port Townsend.

And claimant further avers that libelant, prior to the

institution of this suit, released said steamer "Bristol"

and said F. 0. Davidge & Co. from his contract with

them and said steamship for the conveyance of himself

from Victoria to St. Michaels, and that the conveyance

of libelant contemplated under said ticket on the steam-

boat "Eugene" was fro'm St. Michaels, Alaska, to Daw-

son City, and not otherwise; and that neither the said li-

belant nor said steamer "Eugene" ever arrived at the

port of St. Michaels, at which said point said voyage was

to commence; and claimant further avers that no part of

the passage money alleged as paid was ever paid to or

received by the Yukon Transiportation Company, owner

of the "Eugene," or this claimant, as her manager.

Wherefore, having fully answered unto the said libels

of Gaston Jacobi and Charles Ruff, claimant prays that

the same may be dismissed and possession of the steam-

ship "Eugene'^ surrendered to claimant; and that he may

recover of and from libelants and their sureties his costs

and disbursements and expenses herein.

STTllTDWICK & PETERS,
WILLIAMS, WOOD & LINTHIOUM,

Proctors for Claimant.
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United States of America,
>

District of Washington,

State of Washington, ;

County of King,
)

I, Joel P. Geer, being first duly sworn, say that I am
the above-named claimant, and that the above and fore-

going answer is true, as I verily believe.

JOEL P. GEEK.

Subscribed and sworn to before me thii^ 4 day of No-

vember, 1897.

W. A. PETEKS,
Notary Public in and for Washington, Residing at

Due service of the within answer by certifie<l copj'^, as

prescribed by law, is hereby admitted, at Seattle, Wn.,

Nov. 4, 1897.

JOHN C. HOGAN,
Proctors for Libelants KnlT and Jacobi.

[Euflorsed]: Answer of Joel P. Geer, claimant. Filed

Nov. 5, 1897. K. M. Hopkins, <Merk. By A. N. Moon^

Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JAOODI and OHAiRLES

RUFF,
Libelants,

vs.

THE STEAMSHIP "EUGENE" et

al.

Respondents.

And JOEl. P. GEER,

Claimant.

Notice to Set Cause for Trial.

To the above-named Claimant, Joel P. Geer, and to

Strudwick & Peters and Williams, Wood and Lintlii-

cum, his Attorneys and Proctors:

Take notice that at the courtroom of the above-named

court, in the city of Seattle, Wash., on the 6th day of

Nov., 181)7, at the hour of 10 o'clock A. M. of said day, or

as soon thereafter as counsel can be heard, the libelants,

in the above action will apply to the above-named court

to set down the said cause for trial upon the issues there-

in, and for an order in said cause referrtng the same to a

comimissioner or master of said court, to take down the

testimony therein and to report the same to the Court.

Dated Nov. 5th, 1897.

JOHN C. HOGAN,
Attorney and Proctor for Libelants.

'Service of copy admitted this 5th day of Nov., 1897.

STRUDWICK & PETERS,
Proctors for Claimant.

[Endorsed]: Notice to set for trial. Filed Nov. 5, 1897

In the U. S. District Court. R. M. Hopkins, Clerk. By A.

N. Moore, Deputy.
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In the District Court of the United States for the District of

Washinyton, Northern Division.

GASTON JAOOBI and OHARLES \

EiUFP,

Libelants,

V'S.

THE STEAMSHIP "EUGENE,"

THE POGRTLAND AND ALASKA I

TRADING AND TKANlSPORTA-

TION CO.,

Respondents.

Order or Reference.

The above-entitled action coniino- on to be beard upon

the motion of the libelants therein for an order of refer

tnce in said cause to take the testinnony and evidence

therein and report the same to the Court, and the parties,

bv tlieir respecti\'e attorneys, being' present in court and

heard, and the Court being fully advised,

It is ordered that said cause be, and the same hereby

is, referred to A. i\ Bowman, a conimis>:io.ner of this

court, who is liereby authorized and directed to take the

testimony and evidence in this cause upon the issue;

tiierein, and report the same to this ("ourt with due dili-

ixence.

Dated Nov. G, J 897

C. H. HANFORD, Judge.

[Endorsed]: Grder of Reference. Filed Nov. 6, 1897.

In the U. S. Disti-ict Court. R. M. Hopkins, Clerk. By

A. N. Moore, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JACOBI and CHARLES

RUFF,
*

•

Libelants,

THE STEAMSHIP "EUGENE,'' (

THE PORTLAND AND ALASKA

TRADING AND TRANSPORTA-

TION CO.,

Resipondents.

Replication to Claim and Answer of Joel P Gc^r

To the Hon. C. H. Hanford, Judge of the above-named

Court

:

The replication of Gaston Jacobi and Charles Ruff, li-

belants to the claim and answer of Joel P. Geer, claimant

and respondent, alleges, that they will aver, maintain,

and prove their libel to be true, certain, and sufficient-,

and that the said claim and answer of said claimant and

respondent is uncertain, untrue, and insufficient

That as to whether or not, on or prior to the 31st day of

July, 1897, Francis B. Jones and Joel P. Geer entered in-

to a contract or agi'eement with the respondent, the

Portland and Alaska Trading and Transportation Co., as

set out on pages 5, 6, and 7, and 17, 18, and 19 of the said

answer and claim, these libelants have no knowledge or

information sufficient to form a belief, and therefore

they deny the same; and they deny that there-

after on the 7th day of August, 1897, or at any

other time, the Willamette and Columbia River
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Tomng Company and Joel P. Geer were thie

owners of the said steamship "Eugene," or that on

said date, or at any other time, thej^ entered into the con-

tract with the said respondent set out on pages 8, 9, and

10, and 10, 20, 21, and 22 of said answer and claim; these

libelants deny that thereafter, and before the departure

of said steamship "Eugene" from Portland, or at any

other time, the claimant, the Yukon Transportation Com-

pany, by purchase from the Willamette River Towing

Company and Joel P. Geer, became the owner of said

steamship "Eugene," or in any other manner became

such owner, and deny that said company is such owner,

and deny that said Joel P. Geer is the master or bailee

thereof on behalf of the owners.

That they admit that the said "Eugene" was towed

from Astoria, Oregcm, to Port Angeles, Washington, by

the tugboat "Escort," but deny that the said "Eugene"

proceeded by her own power to Comox, B. C, but allege

the truth to be that said "Eugene" was at all times, after

leaving Victoria, B. C, towed by the steamship "Bris-

tol," mentioned in the libel herein; that they deny that

heavy weather was encountered after proceeding a dis-

tance of GOO or 70 miles from Comox, B. C, or at any oth-

er time in said voyage, or that by reason thereof the said

"Eugene" sprung a leak, but allege the truth to be that

the said "Eugene," contrary to the representations made

to libelants and to the contract in her behalf made with

libelants, was unseaworthy, and wholly unfit to proceed

upon voyage by reason of her infirm, unsafe, and broken

condition.

That libelants deny that they purchased tickets of F.

C. Davidge & Co., of Seattle, Washington, as alleged on

pages 12 and 24 of said answer and claim, but allege that

the passage money was paid by them to C. W. Gould &
Co., agents of the said resix»ndents, the Portland and

Alaska Trading and Transportation Company, and of
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said ''Eugene/' for a continuous "voyage fi'om Seattle,

VVasliington, to said Dawson City, N. W. T.

That replying to the allegations in the said answer on

the bottom of page 13 and the bottom of page 25, where-

in it is alleged that libelants released the steamship

"Bristol," libelants deny the same and each and every al-

legation thei'eof, and allege the truth to be that they

signed a certain paper exhibited to them on board the said

"Bristol" at sea, but that the signing of said paper was

done under du-ress, and by the threats and compulsion of

the master of the said "Bristol," that if they would not

sign the same said master would land libelants on the

coast of Alaska, and leave them there to pass the winter

without any suitable shelter, fuel, or provisions, so that

their lives would be imperiled by exposure in that severe

climate, without mioney, or means if they ihad money to

leave said place, and said paper was signed after the said

"Eugene" had abandoned and given up said voyage, and

rendered it impossible for libelants to get to Dawson

City that year, and libelants protested against the sign-

ing of the same at all times, and when the same was sign-

ed, the said E. B. McFarland, manager of the said "Eu-

gene," and Captain TiCwis, the master thereof, were both

present and advised libelants to sign the same, assuring

libelants that so signed under duress and against their

protest, said paper was void and of no validity, and said

McFarland and Lew^is representing to libelants that if

they would sign the same, the said "Eugene" would ais-

sume all responsibility for the failure of said voyage, and

would be liable and responsible to libelants for a return

of their piassage money and the damages for such failure,

and libelants say that they never voluntarily released

the said "Bristol" or signed any paper to that effect.

That libelants deny each and every aillegation of af-

firmatiA-e matter contained in said answer and claim not

hereinbefore specifically denied.
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And libelants humbly prav as in and by their libel they

have already prayed.

gaston jacobi,
chaki.es ruff,

By JOHN C. HOOAN,
Their Proctor and Attorney.

State of Washington, ^

King County.
j

Gaston Jacobi, being first duly sworn, on oath says

that he is one of tlie libelants named in the foregoing ac-

tion, and that he makes this affidavit in his own and his

colibelanfs behalf; that he has read the foregoing repli-

cation, knows the contents thereof, and that the same is

true, as he verily believes.

GUSTAV JACOBI.

Subscribed and sworn to before me this 8th day of

Nov., 1897.

[Notarial Seal] JOHN C. HOGAN,
Notary Public in and for said State, Residing at Seattle,

Wash.

Due service admitted Nov. 8th, 1897.

STRUDWICK & PETERS,
Attorneys for Respondents.

[Endorsed]: Replication. Filed Nov. 10, 1897. In the

U. S. District Court. R. M. Hopkins, Clerk. By A. N.

Moore, Deputy.
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In the District Court of the United States, District of Wash-

ington, Northern Division.

GASTON JAjCOBI and CHARLES
RUFF,

Libelants,

vs.

THE STEAMSHIP "EUGEiNE" and

JOEL P. GEER,
Claimant,

Stipulation.

It is hereby stipulated and agreed by and between the

parties to the above-entitled action that upon the filing

of this stipulation the above cause may be set down for

trial by the Court so as to be tried on the 27th day of No-

vember, 1897, or on as early a date thereafter as the

Court may fix. It is further stipulated that the cause as

to the intervening libelants herein shall be submitted

and tried at the same time as the principal cauise, and

shall abide the issues therein. That the answer of claim-

ant herein shall stand as the answer to intervening li-

bel, and all evidence introduced in reference to libelants

Jacobi and Ruff shall be considered as applying also to

intervening libelants; and all evidence on behalf of

claimant shall be considered against said intervening li-

belants.

Nov. 20, 1897.

STRUDWICK & PETERS, and

WILLIAMS, WOOD & LINTHIOUM,
Proctors for Claimant.

JOHN C. HOGAN,
Proctor for Libelaints.

PATTERSON & EASLY,
For Intervening Libelants and for Libelants.
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[Endorsed]: Stipulation. Filed Nov. 24, 1897. In the

U. S. District Court. R. M. Hopkins, Clerk. By H. M.

Walthew, Deputy.

In United States District Court for the District of Washing-

ton, Northern Division.

GUSTAVE JAOOBI and CHARLES
RUFF,

Libelants,

vs.

THE STEAMSHIP "EUGENE,*'

and THE PORTLAND AND
ALASKA TRADING AND
TRANSPORTATION CX)MPANY,

Respondents.

JOEL P. GEER,
CLaimant.

> No. 1128.

Testimony.

To the Hon. C. H. Hanford, Judge of the above-entilie<l

court:

Your Commissioner, upon the reference heretofore

made, respectfully submits the following- report:

That on November 12i.h, 1897, by agreement of parties,

the hearing of testimony was begun, and the following

proceedings liad:

LIBELANT'S TESTIMONY.

GUSTAVE JACOBI, one of libelants, being duly

sworn, testified in their behalf as follows:

Q. By Mr. HOGAN.—You are one of the libelants in

thi|s case, are you? A. Yes, sir.
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Q. What is your age? A. I am forty-three.

Q. Where are you living at the present time?

A. In Seattle.

Q. When did you come to Seattle?

A. I came to Seattle the first part of July.

Q. From what place? A. From New York.

Q. What is your buslnesis or trade?

A. I am a eigarmaker.

Q. Are you acquainted with the steamship "Eugene"?

A. Yes, sir.

Q. When did you first know the "Eugene"?

A. I first came to know that vessel when I seen it ad-

vertised in the "P. I."

Q. About what date?

A. It was advertised right along. From about tlie

10th of August up.

Q. W%at year? A. This year, 1897.

Q. What was your business in coming to Seattle?

A. My purpose was to come to Seattle and go to Daw-

son City.

Q. Did you have any business with the steamship

"Eugene" through its owners or representatives?

A, Yes, sir.

Q. What was that business?

(Objected to by counsel for claimant until the witness

has shown with what persons he had the business, and

also shown their competency to contract for the "Eu-

gene.")

Q. State what business you had, just; briefly.

A. I took passage on the "Eugene."

Q. From what place? A. From Seattle.

Q. To what place? A. To Dawson City.

(Proctor for claimant moves to strike the answer of

the witness as not responsive to the question.)

Q. Now, you may go on and state how you came to

take passage from Seattle to Dawsion City, and state the

facts that led to it.
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A. I came here with the intention to g^ to Dawson
City to take passage on the best boat, where I thought it

would be possible to get thei-e. Between August IGth,

and, I guess, it was around in that neighborhood, I seen
an advertisement in a pai>er, that the "Eugene" was go
ing to make a trip from Seattle to Dawson City, to be
towed up by the "Bristol."

(Proctor for claimant objects to what the witness saw
in the newspapei" as incompetent, irrelevant, and imma-
terial. Proctor for the libelants proposes to show later

that it was there by authority. Piroctor for claimant re-

news the objection.)

A. So, after I inquired, I found out that particulars

can be found out in the ticket office, J. Grould, First aven-

ue, so I went there and inquired. When I got there, Mr.

McGuire was the president

—

Q. Who is Mr. McGuire?

A. Mr. McGuire is the promoter of the Portland and

Alaska Transportation and Trading Citmpany—he is one

of the promoters.

Q. Do 3^ou know what, if any, office he holds in that

company?

A. He is president of the company, so Mr. Gould told

me.

(Proctor for claimiant objects to the testimony as in-

competent, on the gTound that it would not bind the cor-

poration.)

Q. What was said and done at Gould's office then?

A. I told Mr. Gould, if lie thouoiht it was possible for

me to get a safe passage from Seattle to Daw»on City

—

so the gentleman told me, that he thought there was the

best and th(^ last chance, with the sternwheel boat "Eu-

pene" to be towed up by the "Bristol," and by my payinu

SROO, being secured to be landed in Dawson City, with

1,500 pounds of provision. Mr. Gould told me after I in-

quired about—I being a strangM^r here—what kind of a
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coiiipaiiy it was, Mr. Gould stated that it was the best

company, and being sure and secure that if I bought a

ticket in his office that I would be safe with my 1,500

pounds of provision, to be landed in Dawson City thi^

fall. Furthermore, I inquired about my outfit and all

that was necessary for me to do to get everything bere

in shape in Seattle, which was necessary for my trip,

Mr. Gould advised me to inquire of Mr. McGuire, so Mr.

McGuire told me that I ought to go to work and buy my
ticket, pay the mone}^ for it, and go to work and get my
outfit, send my outfit down to the wharf when done, and

go as soon as possible on board the "Seattle," which was

going to take me over to A^ictoria, where the "Bristol"

would be ready on the 24th of August, to start with the

"Eugene" in tow for a trip to the mouth of the Yukon

river, where the boat "Eugene" will take us off the

"Bristol" and land us on or before the 15th of September

in Dawson City.

Q. I would like to ask you if Mr. McGuiire mentioned

any wharf where you were to deliver the goods.

A. He told me to take my goods down to the wharf,

where the Victoria boat in Seattle leaves.

Q. Do vou know tbe name of that wharf?

A. I do not know the name of that wharf; I have for

got it.

Q. I will ask you if it was the Yesler Wharf.

A. It was the Yesler Wharf.

Q. And what further did he say about them after you

delivered them there?

A. I bought my ticket and paid the money for it;

after I had my outfit in shape, Mr. Cooper and Levy, the

place where I bought my outfit, I went back to Gould's

office and T inquired for Mr. McGuire. After I met the

gentleman I told him that I had my outfit, everything

was in complete shape, anid I was ready to go, so Mr. Mc-

Guire told me to go to work and get my—send my whole
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outfit down to the wharf, the Yesler Wharf, and that was
all that was necessary for me to do. Of course, just as

soon as I would deliver my goods at Yesler Wharf, the

Portland and Alaska Transportation Company would

take care of it, and 1 would not have any more trouble or

bother whatever with it until we reached our destination,

Dawson City.

Q. Was anything said as to the marking of these

goods by Mr. McGuire?

(Objected to by proctor for claimant as leading.)

A. He told me to mark the goods '^S. S. 'Eugene,'

Dawson City," and my name.

Q. State whether or not you marked them thait way?

A. We did mark them that way.

Q. What did you do with reference to the delivery of

these goods, afterwards, if anything?

A. I done just exactly as Mr. McOuire told me to do.

and furthermore he told me, after I had asked him aibout

my going over, and he says, "The sooner j'^ou go over, t'be

better it will be for you, because there will be a rush";

so I left.

Q. And before you leave that, I would like to ask you

if you have these advertisements that you saw in the pa-

pers advertising this trip?

A. Yes; I found part of them and I have got them

right here—^the whole outfit.

Q. Are these the papers? A. Yes, sir.

Q. How many of them are there?

A. Ten, I believe.

(Proctor for libelants offer papers identified by the

witness in evidence. Proctor for the claimant objects

to the admission of these advertisements in evidence on

the ground that they are irrelevant, incompetent, and

immaterial, and no proper ground has been laid for their

admission. The source of their publication or distribu-

tion is not shown, nor any such source as to bind the
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claimant or the steamer "Eugene." Furthermore, ^he

alleged advertisements and articles are fragmentary ev-

idence. Pro-ctor for libelant states that he exipects to

show by other witnesses that these advertisements were

published by the authority of the steamship "Eugene"

and her managers and owners. Proctor for claimant re-

news his objection, and makes the further objection that

they aire irrelevant and immaterial, for the reason that

it is not shown that the witness acted on and had reliance

on the advertisements.)

Q. I wil ask you about these clippings, Mr. Jacobi;

from what papers were they taken?

A. I took them from the "Post-Intelligencer" of Seat

tie.

Q. I will ask you whether or not they include the

whole article in every case.

(Objected to by proctor for claimant as grossly leading

and further, for the reason that the paper would show

fo'r itself.)

Q. Whether they include the whole piece written in

the paper each time? A. Yes, sir.

Q. I will ask you whether or not these are the adver-

tisements you refer to or part of them, in your testi-

mony, where 3^011 saw the reports of the "Eugene" in the

papers here. A. Yes, sir.

(Papers marked Libelant's Exhibit "A," "B," "O," "D,"

"E," "F," "G," "H,'- "I," and "J," and returned here-

with.)

Q. Now, did you see any other written advertisements

before you bougiht your ticket at the office of Gould and

Company as to this expedition?

A. Yes, sir, I did.

Q. Describe that advertisement—not what its con-

tents were, but where it was.

A. I seen one at Mr. Gould's office. I seen a big ad-
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vertisement right in front of the door; it was about two

feet long by one foot wide.

Q. Have you that advertisement?

A. No, sir, I could not get it.

Q. Have you tried to get it?

A. Yes, I tried to get it, but Mr. Gould told me that

there was a rule, generally, to destroy those advertise-

ments after they were done with selling tickets.

Q. What did that advertisement state?

(Objected to by proctor for claimant for the reason

that no proper foundation has been laid for the introduc-

tion of secondary evidence.)

A. It stated that the S. S. "Eugene" was one of the

best and finest boats, sternwheeler, being towed up by the

poAverful S. S. "Bristol," to the mouth of the Yukon, and

from the mouth of the Yukon, going up to Dawson City

with her passengers, from Seattle.

Q. I will ask you if there was anything said as to the

company or fare?

(Objected to by proctor for claimant as leading.)

A. As much as I could learn, as I could inquire, 1

found out that

—

Q. On the bill, I say, which you read.

A. It said on the bill, of course it said on the bill, one

of the best kind of boats made up for that purpose for a

river boat. She is a powerful boat and in A No. 1 shapes

Q. What about the amount of passage or fare for the

trip?

A. It said that the whole trip from Seattle to Daw-

son City, the fare would be |300.

Q. Did it purport to be signed by any person, any

name attached to it?

A. That is something I could not remember.

Q. But it was on a bulletin in Gould's office?

(Objected to by proctor for claimant as leading.)

A. Yes, sir.
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Q. Ni()w, when did you leave Seattle on this trip?

A. I left Seattle August 22d.

Q. How did YOU go over?

A. I went over on the steamship "Seattle," on the 22d

at 10 o'clock in the evening.

Q. At whose request or under whose direction, if any-

one's?

A. The direction of Mr. Gould and Mr. MoGuii*e.

When I bought my ticket, I thought that the "Bristol"—

(Proctor for claimant objects to the witness stating

what he thought.)

A. —would take the "Eugene" from Seattle on the

trip.

Q. Did they tell you that?

A. That's what I understood when I first inquired at

Mr. Gould's office about the trip.

Q. Wihat amount did you pay for your passage?

A. I paid poo.

Q. Who did you pay it to?

A. I paid it to Mr. Gould.

Q. Who was present when that was paid?

A. Mr. Gould's clerk was present.

Q. Anybody else? A. Nobody else.

Q. Then what time did you ireach Victoria ?

A. I reached Victoria the next morning about 8

o'clock, on or before.

Q. Did yon pay any passage money to the "City of

Seattle"? A. No, sir.

Q. That was part of the trip? A. Yes, sir.

Q. Well, what did you do after getting to Victoria?

A. After I got to Victoria, I went to a hotel, the

Queen's Hotel.

Q. Who, if anybody, did you see there, relating to the

steamship "Eugene"?

(Objected to by proctor for claimant as leading.)



122 t^oeZ P. Geer vs.

A. TUe next clay I met Mr. MeGuire over in Vietoiria,

and he told me that after I inquired how our

—

1

(Objected to by proctor for claimant asi not responisive

to the question.)

A. — situation was, told that everythin*;- was bright

and fair, and that he expected the "Bristol" over on Au-

gust 24th, and that everything would be in complete

sha]>e; so we waited there. Mr. McOuire told us the next

day that he is going to leave us again, but Mr. McFar-

land, which was introduced to us as being the manager

of the whole expedition, was going along with us and

that he handed us over in his hands, and that Mr. Mc-

Farland will take care of us until we reach our destina-

tion, Dawson City.

(Proctor for claimant moves to strike the answer of the

witness as irresponsive to the question, and objects to it

as incompetent and irrelevant, and as to an}^ statements

or representations of McFarland or McGuire, since n<i

connection is shown between them and the claimant of

the ship "Eugene.")

Q. Go on.

A. So w^e stayed there; the 24:th and 25th passed by;

we were anxious, for we thought that the delay of our

time, the time set to leave—the 24th—every day delay

would probably bring us in bad shape, so all of the pas-

sengers of the expedition were present, got in a meeting,

Mr. McFarland was present. Of course most of the peo-

ple—pai-t of it invested all the money they had in their

outfit and in tlieir passage ticket, and they wea'e kind of

anxious about their board.

(Proctor for claimant objects to all this testimony a**

irresponsive and incompetent.)

A. Mr. McFarland stated in that meeting that from

the dates that our tickets called, which was on the 24tl)

of August, we would be in their hands, and they would

take care of us; they would pay our board just about the
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same as if we were on board of the ship. We waited and

waited until August 31st, when the "Bristol" ^u'rived.

We took passage on the "Biristol."

Q. Did McF^rland pay your board?

A. Mr. McFarland paid our board bill and everything

was paid up to the date we left Victoria. He paid as

much as a dollar and a half a piece—part of it less.

Q. Go on then.

A. Everything went on nice and bright. The same

morning when we were readj^ to go we were all around

tJie wharf, and the next thing we seen the sternwheel s'hip

"Eugene" coming up, pulling in close on to the "Bristol,"

and heard the conversation between the two captains,

the captain of the "Bristol" and the captain of the "Eu-

gene"; the captain of the "Bristol" told the captain of the

"Eugene" to pull out, we were ready to go, and go ahead.

Well, the "Eugene"—
(Objected to by proctor for claimant as incompetent, ir-

relevant, and imniaterial.)

A. —^went ahead, and in about a couple of hours, a

little more or less, we started and went on and picked up

the "Eugene" and took the "Eugene" in tow, and went

that night and all tlnat day and that night and the next

day, and the next evening, on or befoire 1 o'clock, o'r after

4 o'clock, we arrived at Oomox.

Q. iWas the "Eugene" in tow all the time?

A. Yes, the "Eugene" in tow right along, and I was

sucrprised

—

(Proctor for claimant objects as immaterial.)

Q. Do not state what you were surprised by, but what

you saw.

A. That the "Bristol" was coaling up. Of course Mr,

McFarland told us that after the "Bristol" coming over

to Victoria everything was in complete shape; she was

coaled up and everything, and we w^ould pull out that

day; no further delay. So we laid in Oomox for three
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days. The ^^Eugene'' was tied up alongside the "Bris-

tol," and the passengers communicated from one boat to

the other; you could go on either one boat or the other.

About the third day, when we were pretty near ready to

go, some of the miner's outfits in th^ front of the "Bris-

tol" was transferred from the "Bristol" to the "Eugene,''

and part of my stulf went too, and so I inquired of the

mate, and the mate he says the "Eugene" was loaded too

heavy in front

—

(Proctor for claimant objects to anything the mate

told the witness, as incompetent.)

A. —the "Bristol" being loaded too heavy in front.

Q. How long did they transfer the freight or outfits?

A. That took them about four hours, and they even

asked the passengers to work, and they did it freely.

Q. How did they do it?

A. They hoisted out with a steam winch and carrie<^

it over on their backs.

Q. How many men were working at it?

A. There was about, in my estimation, 12 or 14.

Q. For how long?

A. For about four hours.

Q. Well, did you see any of your outiit on the "Bris-

tol" before that time?

(Objected to by proctor for claimant |ns leading.)

A. No, sir, but I knew when I was on board the "Bris-

tol," I looked down the main hatch through the fore

hatch to see where our goods were stored, and I seen al-

most all of my outfit was on top of it.

Q. And that is what you say you saw moved?

A. Yes, sir, and there was something happened which

I did not very well understand

—

(Objected to by proctor for claimant as not responsive

to the question.)

Q. State what happened there then.

A. The sheriff or constable came over on the "Bris-
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tol" and climbed over from the "Bristol" onto the "Eu-

gene," and put a paper on the mast on the "Eugene" and

tied her up, the way, I understood, on account she broke

the law

—

(Object to by jjroctor for claimant as incompetent, ir-

relevant, and immaterial as to what the witness under-

stood.)

A. (Continuing.) In Victoria.

(J. Well, then when and how did the expedition leave

Comox?
A. When we were ready to go out all together, all at

once, the "Eugene" broke loose and steamed off; there

was quite an excitement on the deck, and the sheriff came

]-unning along and was going to send aniother boat after

the "Eiugene," and so we got loose and went off with a

"Hurrah." We went up and caught the "Eugene," pick-

ed the "Eugene" up, took the "Eugene" into tow, and

went.

Q. How long after leaving Oomox before you

—

A. W"e left Comox^

—

W^ about a space between four

hours. We went up, picked the "Eugene" up, took the

"Eugene" in tow, and went that day and that night and

the next day until about four o'clock in the afternoon; T

heard some hollering on the "Eugene," which was in tow

of the "Bristol," while I was under deck. I hurried on

deck and seen the "Eugene" pretty near half way up to-

wards the "Bristol." I seen two fellows holding up two

blackboards, above their heads, and as much as we could

make out was, "We are broke down. Take us back to

the nearest port," when the "Eugene" fell back, and the

"Bristol" swung off from her course, and went back that

day, the very same day, towing the "Eugene" right along

to a little Indian station or village, called Alert Bay, and

there we got the "Eugene"—the "Bristol" went to an-

chor and the "Eugene" was pulled up alongside of the

"Bristol," and people went freely from boat to boat. We
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laid there for three days. By that time several meetings

were held on account of what to do further. There we
found that our trip could not be done.

(Objected to by proctor for claimant as incompetent,

without the witness showing from whom such was found

out, and unless they w^ere persons who could bind the

claimant.)

A. (Continuing.) The second day we laid there, Mr.

Van Ness, which was the secretary of the passengers' or-

ganization, which was organized in Victoria, came over

after we had the meeting, and some of the passengers

from the "Eugene" were afraid, and came over to the

"Bristol," and Mr. Van Ness told me and several others

of the passengers that he would not go to work and stay

on the "Eugene" overnight. We did not know what

might happen, and we did not know what kind

of steps we were going to take to see that every-

thing would go on all right, so we decided to take our

blankets and mattresses over on the "Eugene" that night,

and we went to sleep and watched her, and I had a con-

versation with Captain Lewis about the same thing.

Q. Who was Captain Lewis?

A. He was captain on the "Eugene." He was proud

of us, and he told us he was proud of us that we w^ere not

afraid, and that there was no danger at all on the "Eu-

gene." The next morning I heard some hollering—my
time was off and someone else was on the watch, I don't

know who it was—and I got up and run on deck, and

somebody hollered over that "McFarland is going to

leave us with his wife and boy and baggage," and so we
hurried down on the "Eugene" and looked out overboard,

and there we seen McFarland was going to step in the

boat and was going to push off

—

(Objected to by proctor for claimant, as incompetent,

irrelevant, and immaterial, and as not responsive to the

question.)
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A. (Continuing.) When Mr. Van Ness ordered them

back. So he did. The next day, early in the morning

—

(Objected to by proctor for claimant, for the reason

that counsel for libelant is not putting questions to the

witness, and for the reason that this is purely a volun-

tary statement by the witness, and is incompetent, irrel-

evant, and immaterial.)

Q. Proceed.

A. A meeting was held the next morning, and Mr. Mc-

Farland, by failing to leave us that night or that morn-

ing, seemed to be more downhearted. We called a meet-

ing the next morning and was asked by the organized

passengers, president, and chairman, how to go further

and what to do. It was asked if it was possible, and

that if the "Eugene" really broke down, to be repaired.

Q. Where was Captain Lewis at that time?

A. Captain Lewis was introduced to the meeting by

Mr. McFarland as an old sea captain around Alaska for

the last 16 years, and the best man who could give us the

besit information about our wii«le trip, and the best we

could do under the circumstances, where we were at the

present time. So Mr. Lewis stood up in front of the

meeting there and told us that he knew all about St,

Michael.

(Proctor for claimant objects to any representations

or statements of Mr. Lewis as incompetent to bind the

"Eugene" or this claimant, and desires it to be under-

stood that he objects to any representations or state-

ments by McFarland or the McGuires or Mr. Lewis, and

desires that it be understood that this objection is urged

to all such testimony without interrupting the witness.)

Q. What was the relation of Mr. Lewis to the "Eu-

gene," if you know?

A. Mr. Lewis was leading captain of the "Eugene."

Q. Now, go on and state what he said

.

A. He was introduced to the meeting by Mr. McFar-



128 Joel P. Oeer vs.

land to state and to tell us that if it was impossible for

us to j>() down to Dawson City on the River Yukon by noi

having a river boat, by not being able to take the "Eu-

gene" along we would not have any chance at all to get to

Dawson City and that it was impossible under the circum-

stances the "Eugene" was in at the present time to take

her along and she would not stand the sea, and she was

unseaworthy and that it was no use for the "Bristol" to

take the "Eugene" up to Dawson City—to St. Michael, so

that if we would still stick to it and wanted to go ahead

in our expedition, the only chances we would have to

reach St, Michael and claimed that St. Michael was a

desert island—there was no wood except a little drift-

wood, and that was all picked up by the Indians, so w^e

would have no chance at all to leave St. Michael, and we

had to stay there, and he was quite sure that if we stay-

ed there over the winter that half of us people w^ould be

starved to death or froze to death, and saying that it was

uselesss foi* us to go ahead. So Mr. McFarland, after Cap-

tain Lewis was done with his speech—Mr, McFarland

was asked if the "Eugene could be repaired in time so as

to go up anyhow, if it would only take a couple of days.

Mr. McFarland denied it; he said no. And he v^^as a«ked

if the "Eugene" would be—could be under any consider-

ation towed up to St. Michael, and he said no; then the

passengers had a talk among themselves, w^hat is the best

to do. Could not come to any conclusion. Part wanted

to go up, the most of them did not know^ w^hat to do, so

Mr. McFarland was asiked by the chairman of the passen-

gers' society if he would not thinik the best thing to do

—

if he thought the best tMng now, under the circum-

stances, to go back to Victoria and have the best chances

there to get the boat repaired. Mr. McFarland said that

he could not do nothing in the case, because the present

time he said he did not know wliat to do himself, and he
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could not say uotibing because tbere was some more peo-

ple had been asked aibout it going baick. He said there

was Mr. Johnson, the purser on the "Bristol," had to de-

cide about that. He wais the promoter of the "Bristol."

So Mr. Johnson was called to the meeting and Oapitain

McNamara, tbe captain of the "Bristlol." TIhe captain

claimed that he had nothing to do with this at all, that

this was Mr. Johnson's place, and that the captain only

had to do what Mr. Johnson told him to do. So we asked

Mr. Johnson if he was going to take us back, so we c'ould

get the "Eugene" repaired in Victoria. Mr. Johnson

says, the only thing in this case is, either go up to St.

Michael and be set off there, or I have got a paper which

you all have got to sign, which means the release of the

"Bristol." So we asked Mr. Johnson if he would take

the "Eugene" in tow and go to St. Michael ; he said that

the "Eugene" will not be taken in tow again on the trip

to St. Michael, and that we would be set off in St. Michael,

and the "Bristol" had fulfilled her duty for wihat she was

chartered for. We aisked furthermore what he thought

would become of us. He told us that if we didn't like it

at St. Michael and we wanted to go back on the same

boat, we had to pay for it, which would be $54, and I have

forgot how much the freight was, and he was to take us

back to Victoria then. So there was another meeting

held the very same day in the afternoon, right after din-

ner, and we seen the miserable situation which we were

in by the way of going ahead to St. Michael, and running

in that situation where we probably had to risk our lives;

by the way. Captain Lews stated as an expert—we called

on Mr. McFarland to get us out of the misery. Mr.

McFarlamd advised us by stating the best way in the sit-

uation we were in at the present time, that "I advise you

to go to work and sign the paper that the purser of the

'Bristol' had," so he signed it and signed it under protest,
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and "I hope that we will all together come out on the end

satisfaetorj' to everybody," so he said. We all signed

and he signed the paper the same time ais ihis wife, anid

they aJl signed with the exiception of not one. Just as

soon as the paper was handed over to the purser, Mr.

Johnson, of the "Bristol," the next morning we stai'ted

off and went back ; took the "Eugene" in tow again, and

when we asked the captain, Mr. Leiwl'S, to let us go on

board the boat, on board of the "Eugene," hie said he had

changed his mind, and under no consideration would he

allow any of the passengers on that boat ajuy more—on

the "Eugene" any more.

Q. Why was that, did he say?

A. The reason why, I could not very well understand,

and nobody, but after we started up and caime close to

Victoria, about five o'clock in the evening, we were about

between 10 and 15 miles away from Victoria, all at once

the "Eugene" slipped the rope and disappeared, off she

went and with a "Hooray," we went and arrived at Vic-

toria the same nigtht.

Q. Now, at Alert Bay, where you Stopped these three

days, I will aisk you if any transfers of freight and bag-

gage were made.

(Objected to by proctor for claimant as leading.)

A. Well, after everything wais completed, that it was

decided that this paper was signed, and it was decided

that we were going back to Victoria, then the fi^eiji^ht and

what was all transferred on the "Eugene" in Oomox was

carried back on the "Bristol," and everybody helped, even

half of the paissengers, to get done witili is.

Q. Then you came back to Victoria?

A. Then we came back to Victoria.

Q. What time did you arrive at Victoria?

A. We arrived at Victoria it was in the evening, be-
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Liween six and eigM, I tliink; but 1 ain't sure of tliat, be-

cause 1 was so disgusted.

il. Tiie liiour does not matter; wliM diay?

A. The diaxe, I will nave to look tiiat up; I could not

tell the date for sure, but I can get the date if it is neces-

sary.

12- Now, when you paid that passage money to Gould,

I will ask you whether or not he gave you any papeirs or

tickets of any kind; if so, what.

A. Mr. Gould put the whole tickets and the whole

business in an envelope, and he says, ''Be ^ery careful,

don't lose any; ever^tiiiug is in conipiete shape."

Q. Have you got these papers that he put in the en-

velope?

A. I have got one ticket w^hich he put in the envelope

and one ticket which I had, and thought it was all right.

It wais exchanged in Victoria by the hrm of Dabidge &
Coimpany.

Q. It was exchanged there?

A. It was exchanged there by Dabidge & Company.

(2. VVihat is this paper I show you?

A. This is one of my ticket.s and the ticket which Mr.

Dabidge handed in to mie—when we were out the second

day from Victoria, the purser came up and he aisked for

tickets, so I showed him a ticket and he took it away.

Now, I says Mr. Joihnson, 1 says

—

(2. That is not important. He gave yoti a receipt in

place of it?

A. Yes, he gave me a receipt; I wanted a receipt. So

he said all right, here is a receipt for you, and that is what

I got.

(Papers offered in evidence by proctor for libelant.

Proctor for claimant objects to the introduction of the

papers, for the reason that no proper foundation has been

laid to show the authority of the person who purports
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li,a\e issued the paper to biud eidlw^r tJie steamship "Eu-

g^ii-e" 1)1" this claimant. Papers miarked Libelant's Ex-

hibits "A" and "!>," les^pectivel}', and retiinied herewith.)

ii. Now, I will aisk you what 3'our outfit cosit you and

what it consisted of.

(I'roctor for claimant objects to any testimony in sup-

port of damages claimed for loss of time or loss of money

on account of outfit, as incomipetent, irrelevamt, and im-

material.)

A. I consider the time I lost

—

Q. I asked you first what the outfit consisted of and

what it cost?

A. My outfit cosit me .|2(>8, which was provision and

clothing and hardware for a yeair and a half's outfit.

(). Was that the outfit you say you delivered to the

Yesler Wharf here? A. Yes, sir.

Q. Did you ever g-et that back?

A. Yes, sir. •

,

Q. When?
A. I got that back, after we were dumped off at Vic-

toria. I had to lay there for four ^\eeks because I didn't

have money to pay duty on that.

Q. What was the value of that ^\iien you got it 'baick?

A. When I got it back, 1 sold it, sold the groceries and

lost pretty near one-third of it,

(}. ITow much, in dollars, did you lose on the outfit?

A. T lost on my outfit close on to a hiunidred dollars.

Q. Now, Avhat time did yoiu lose, how nmny days in

all, as near as you can tell?

A. I lost three months, pretty near, less a couple of

days so far.

Q. Wih'at would your time be wort-h per day?

A. My time, as an average, is about five dollajm per

day. I can prove that T made more than that.
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Q. What wcnld your damage be, then, for loss of time,

iu the aggregate, approvimuately, as iiiear as you cam tell?

(Objected to by proctor for claimant ais incompetent

and calling for a condiision of law.)

A. My damage for time I consider about .|300, within

that time.

At this time, further proceedings were adjourned until

1 :15 P. W.

Afternoon session; continnati(m of proceedingis piursu-

ant to adjournment at 1:15 o'clock.

(JUSTAVE JACOBI, on the stand for furtber direct

examination.

Q. (By Mr. HOGAN.) I will ask you if you s-tated tbe

Avliole of the conversation between Oaiptain Lewis, Mr.

McFarland, and the pas^sengers at the time of tbe mieet-

ing at Alert Bay, whether there is anytbing furtber.

A. I can state th^t we were very doubtful, because we

did not know which was right to do. First, Captain

Lewis got up and told us that if we signed tbat paper, as

be looked at it, tbat it would not stand in law at: all, be-

cause we were forced to do it—^ruuning into, misery by

being landed in St. Michaels. Mr. McFarland go(t up

afterwards and told us that if you release the "Bristol"

by signing that paper, tbat Mr. McFarland would go

to work and take the responsibility of tbe "Eugene" and

the Portland Transportation Company, and he further-

more stated that they were earnest business people, and

had more businesis, and would not want to have a bad

name in it, and we would get our money back and dam-

ages which we were entitled to.

Orotsis-Examiniation

,

Q. (By Mr. PETEBS, on bebalf of tbe claimant Joel
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P. Geer. Mr. Jacobi, where did you come from, to the

city of Seattle?

A. I came from New York.

Q. New York City or New York State?

A. New York City.

Q. How long have you lived there?

A. I lived in New York City sevei-al times. The last

time I lived in New York City was for four months.

Q. What was your business there?

A. I made cigars.

Q. What your business address in New York City?

A. 334 Eaist 13th street; thiat's where I lived.

Q. Were you manufacturimg cigars for yourself or for

others? A. I w^orked for a factory.

Q. You are a laborer, then?

A. Yes, sir.

Q. And what did you get?

A. Me and my wife worked together; we got piece-

work.

Q. What did you get?

A. We got $12 a thousand.

Q. You and she would take jobs, piecework together,

then? A. Yes, sir.

Q. You never figured up exactly how much you got

yourself? A. Oh, yes, I can figure that out.

Q. And how did you figure it out?

A. T figured out how many cigars we make, how much

I get for a thousand, and how much a bunchmaker gets

for making the bunches.

Q. You never figured it up ais to how much you would

get and how much your wife got? Yoii just figured how

much you two got? A. Yes.

Q. Now, did your wife come out here with you on this

trip? A. KT'O, sir.
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Q. You came out here about the 16th of August, you

say, this year?

A. No, the beginning of Juh^

Q. And how did you liappen to meet this man Grould?

A. I came out here with the intention"—I am a cigar-

maker for 18 yeairs. I wsm in Australia four years min-

ing, and the last three years I was in Africa prospecting

in the southwest m'ountains, and came over to New York,

li earning about the Yukon excitement, the Alaska excite-

ment, about the mining.

Q. You heard about that in the eastern paipers?

A. I heard labout that in Africa. And there was not

much to do in Africa, so I thought well maybe there

would be a good chance for me to go^ back and go "up to

Alaska.

Q. So that is the way you caine to Seattle in July?

A. Yes, sir.

Q. Did you know Mr. Ruff, the other libelant here, be-

fore you bought your ticket? A. No, sir.

Q. When did you first meet Mr. Ruff?

A. J met Mr. Ruff in Victoria.

Q. Now, you stated that you took passage on the "Eu-

gene." You meant by that you bought a ticket?

A. Yes.

Q. The ticket that yoiu put in evidence here already?

A. Yes, siir.

(}. As a matter of fact, you never saw the steaimer

"Eugene" until you got to Victoria, did you?

A. No, sir.

Q. No^% this ticket office of Mr. Gould's, that was in

Seattle here, was it? A. Yes, sir.

Q. Where was this sign that you speak of about the

"Bristol" and "Eugene" going to Dawson City—where-

abouts was that?

A. That was a sign about 2 feet long, about one foot
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wide; it was placed, if J mistake not, on tlie rigbt side

going into Mr. Gould's office, on a nail.

Q. It was in the entry of the building, was it not?

A. It w as outside.

Q. Outside of the building, entirely?

A. Yes, sir.

Q. Mr. Gould's office is on the ground floor of the

building, is it not? A. Yes, sir.

Q. There are other office's in the sajne building, other

rooms?

A. That is something I don't know anything about;

I never was upstairs.

Q. On the ground floor are there not other rooms?

A. Not that I knl0w^

Q. You did not examine that so particularly, as you

did about the advertisement? A. No, sir.

Q. Now, what sign did Mr. Gould have on Ms office

besides that bulletin?

A. I did not pay any attention to that at all. I seen

there was some typewriting machines inside, and I really

don't know what, but it seemed to be a ticket office.

Q. How did the sign read about the ticket office?

A. That I conld not tell.

Q. Now, did not the ticket broker go to you and offer

to sell you a ticket and that is the way you came down
to Gould's office? A. No, sir.

Q. How did you come to go to Gould's office?

A. Every morning and every night I read the paper;

course I was anxious to go to Dawison City, and I intended

in the first place to buy a ticket on the "Eliza Anderson^"

but when I came to see the boat myself, I found out that

it was very risky undertaking, and, of course, I did not

like that boat.

Q. So you went and examined tiie "Eliza Anden^n,"

personally? A. Yes, sir.
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Q. State whether or not the "Eliza Anderson" got

through, or do you know.

A. I heard about it, but I don't know nothing about

that affair.

Q: What is Gould's name in full?

A. If I ain't wrong, it is Jay Gould.

Q. You don't know anything else aboiut the surround-

ings of the office, excepting that sign?

A. T was there about five or six times, before I bought

a ticket. And then I was around and saw Mr. Kline &
Bosenberg, and seen Mr. Coleman—he is engaged there

—

and I inquired about this firm, and he toM me that this

firm was all right.

Q. Well, you knew Kline & Rosenberg, did 3^ou?

A. Yes— -I beg your pardon, I knew the man, I didn't

know the man from the east, but I got acquainted with

him here when I airriveid.

Q. Who introduced you to Kline & Rosenberg?

A, Mr. Coleman did.

Q. Colemian told you that this trip was all right?

A. He told me it was the best chance I coiild get.

Q. You knew that Mr. Coleman told yoTi what he be-

lieved to be true? A. Yes.

Q. So you relied on that, didn't you? A. Yes.

Q. Now, you did not learn all that sign had on it at

the time that you w^ere buying your ticket?

A. No, sir.

Q. You have been down there since the suit began, to

look at it? A. Yes, I inquired around.

Q. You have been down there to see the sign isince,

haven't you? A. Yes, sir.

Q. Did you ever ask Gould to let you take that sign?

A. No, sir.

Q. The last time you were down there, it was there,

was it not? A. Y^ou mean now?
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Q. Yes.

A. No, I didn't see no sign now.

Q. How long ago since you saw it?

A. Oh, I seen tibat sign since I was in Seattle, until

I left.

Q. Then yon haven't sieen it since that time?

A. No, sir.

Q. Have you been down and asked Mr. Gould what

became of it?

A. I asked him about that; I would like to have one,

but he says he didn't have any.

Q. How long ago was that?

A. That was about a week aigo.

Q. You made no further inquiry about it?

A. No.

<Q. Now, the only reason you say you have for believ-

ing that Mr. McGuire was president of that trading c^om-

pany that you speak of was the fact that he told you so?

A. Mr. Gould introduced me to Mr. McGuire.

Q. And told you at that time? A. Yes, sir.

Q. That is the only information?

A. And furthermiore, I got acquainted thr'ough busi-

uens people, people from Pontland, and they s'aid that Mr.

McGuire was a business man in Portland and so was Mr.

MieParland, and they knew the men, and they told me
they were good earnest businiesis people.

Q. Ncrw', tlie "City of Seattle," that boat T\^as on her

regular run between here and Victoria?

A. Yes, sir.

Q. There were other passengers on there besides

yourself, who were going on the "Bristol" to St. Mich-

aels? A. Yes, sir.

Q. You all went along together with these otiher pias-

sengers?

A. Well, I went of course, I went, I didn't know noth-
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ing abbut this until I went according to Mr. McGuire; he

told me how to do. I did not wauit to do niotMng without

Ms knowledge.

Q. So you took the ''City of Seattle" «'ver to Victoria?

A. Yes, sir.

Q. And on the 31st of the month you went on the

"Bristol," and the next stop you made wais at Comox?

A. Yes, sir.

Q. Now, the last that you saw of your ouitflt was when

you sent it down to the Yesler Dock in town, was it not?

A. Yes, sir.

Q. Your outfit conisisited of food, hardware, and cloth-

ing? A. Yes, sir.

Q. Your personal baggage you took along with you on

the "City of Seattle" and on the steamer "Bristol"?

A. Thaft wais only what you needed?

Q. That's what I mean ; such las you usuially take in

traveling? A. Yes, sir.

Q. 'Now, when you got to Comox, did you go aboiard of

the "Eugene"? A. Yes, sir.

Q. You did not take any meals omi 'her, did you?

A. I did not; there were no meals served wthen I was

on her.

Q. You did not have any stateroom on her, did you?

A. No, sir.

Q. None of the passengers had statenooms osr nueals

on her?

A. There wais seventeen pasisengers on the bbat rigtht

along.

Q. On which boat?

A. O'n the "Eugene."

Q. You were not one of them, were you?

A. No, sIt.

Q. You just went aboard of her at Coimox out of curi-
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osity, to look over lier ami see what kind of a boat she

was?

A. I went on tha,t boat, my intention that I thought

that the "Eugene" wais the boiat which was in connection

with the "Bristol" and considered both boats one body,

to make ni}^ trip on it.

(Pro'ctoir for claimant moves to strike ont the answei-

as irresponsive to the question.)

Q. You just went on boai^d the "Eugene" to look over

her?

A. I went on bioa^d of the "Eugene" of course to

look her over and wais proud to see the boat.

Q. You were not on her when she was sailing at all?

A. She was not sailing.

Q. She wa,s anicih'oried at Gomox?

A. She was. She was tied to the "Bristol" a,t Comox.

Q. The "Bristol" was taking coal?

A. The "Bristol" was taking coal.

Q. Wias the "Eugene" taking coal too?

A. No, siT. Excuse me, the "Eugene" could not tire

any coal, she had all the wood she wainted; she had all

the wooid on board.

Q. She used wood ais fuel?

A. Y^es, sir.

Q. Anid the next time you were (m tiie "Eugene" was

at Alert Day, when you went on there as a committee of

the pa^'sengers on watch?

A. Yeis, sir, I wais ordered by Mr. Van Xiess, who was

secretary of the Miners' Association.

Q. Now, when was this miners' committee organized?

A. The miners' committee was organised in Victoria.

The date I could not state, but it was rigfht after tJhe 24th

of Aiugust.

Q. And whenever you had any^

—

A. And we seen that ever}^ day delay would count on
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uis, and t'hie coimmittee made up papers over thiere in the

lii'st place, after we liad to lay there for nine days, that

we weire anxious and part of us wanted oui' money baick

and sio forth, and in that meeting we bad that nigiht they

&md that to keep the men down, said all riglit, we go,

and Mr. McGuire was there and hield a speech, and Mr.

McFarland was tihere and held a speech^—we will go,

but we went from Victoria on our trip uuder protest, niot

to be Siailed in time on August 24th, when the time was

set.

Q. Now, what was the reason of your anxiety aib'out

sailing on time?

A. We thought that if we did not get up in time to

St. Midhael before the river froze up, tlie "Eugene" would

not be aible to get to her destination, and wonld delay the

whole expedition.

Q. Now, that is the view the whole committee took

of it? A. Yes, sir.

Q. That is the society you speak of?

A. Yes, sir.

Q. Did Mr. McFarland and Mr. McGuire tell you that

yon would be all right. A. Yes, sir.

Q. Now, all of tihe grievanceis thiat you had, all of

the comiplaiints that you had to make was made to this

committee?

A. Yes, everybody had a right to explain Ms com-

plaints.

Q. To the committee?

A. To the meeting to tihe committee, to tlie meeting

and ;speci'ally to Mr. McGuire and Mr. McParland, who

were present.

Q. So this committee undertook the management of

the party did they not?

A. Yes, sir.
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il Now, you say that at Oomox, tbey were unloadiug-

outffits anid freight from the "Buisitol" to tihe "Eugene"?

A. Beg- your pardou, tihere was no freight at all, in

this hatch there were only miner outfits, what we called

miner outfits, that w^as all thei'e was in the fnont hatch.

Q. That is all then that was unloaded at Comox?

A. Part of it was transferred in Oomox from the

"Bristol" over to the "Eugene," and when we giot baclv

and we anichoreid in Alert Bay, the "Eugene" lay along-

side of the "Bristol," and the outfits w*hieh were trans-

ferred on the "Bristol ' in Comox were tnansferred from

the "Eugene" baik to the "Bristol" at Alert Bay.

Q. Now, how much of your OTittfit did yiou siee down in

the forward hatch?

A. That is something I could not tell you.

Q. How was 3^our outfit done up?

A. My outfit was all done up in bagis, a.nd the common

bags around the outside.

Q. It was in sevenal packages was it niot?

A. Yes, sir.

Q. Well, it was all mixed in—^there were aboiut ninety

people in this expedition that you joined?

A, Ninety-four.

Q. All of their outfits were along witih yours?

A. Yes^ sir, it was all pretty near.

Q. Well, now, you helped to unload from the "Bristol,"

did yion?

A, Nk), sir, tlhey wanted us to help them, but I did not

see any reason what they were going to make this ex-

change for, I didn't see any reas'on, so I tlvought Avfhat's

the use of my working and not g-etting anj-thing for it.

Q. They did mot take all of the outfits off?

A. No, sir.

Q. You saw them take your outfit off?

A. My outfit was on the top of it when I looked in the
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hold. I saw it was on top, and I watched them for a

while, but thev handled it cai^less and 1 got mad at it,

and I went away and I didn't want to look at it.

(}. Did you see them take yours out?

A. Yes, sir.

Q. You saw them takingi yours out?

A. I saw them take part of my outfit out.

Q. 'VA^'hat did you see them take out?

A. I saw them take some of my bags out. I watched

the writing on it.

Q. If they were handling it carelessly, why did not

you help them?

A. It was an awfully hard position to work in, and I

didn't see any reason whj they done it, until I asked the

m.ate of the "Bristol," and he says, they want to lighten

up the "Bristol" in front; they took more coal than they

ought to.

Q. They hiaid to lighten up the "Bristol"?

A. Yes, sir.

Q. They told yoii that they would take it back at Alert

Bay when they had used the coal up; that they would

transfer it biack then?

A. No, sir.

Q. The reason they transferred it wa,s because they

wanted room in the "Bristol" for the coaJ?

A. No, isir, that was not the idea. The idea was to

—

Q. To lighten the "Bristol?"

A. I understood.

Q. She could not take all the coal they wanted to take

at Oomox'and these outfits?

A. The way it looked to me; that's what the mate

told me.

Q. So you went away mad?

A. Yes, they wanted everybody to work an it and

some of them fellows says: "Why don't you help us, and
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huiTy up ajid get done." I didn't see no reason to go to

work and pay my paBsage.

Q. When you went on the "Eugene" at Oomox, she
looked like a pretty good boat, didn't she?

A. Yes, sir.

Q. You looked her over pretty well?

A. We looked her all over; we went all over the boat.

Q. No, when you left Oomox, the "Eugene" left ahead
of you? A. No, sir—Oomox, yes.

Q. You picked her up on the way?
A. We picked her up on the way.

Q. And you both went into Alert Bay?

A. Then we went up thiait day and that night and the

next day until about four o'clock, when we were out of

the islands; we were out in the sea then.

Q. About how far was the "Eugene" from the stern

of the "Bristol"?

A. I considered it about a block.

Q. You coiuld hear a mian talk from one to the other

when he called?

A. You could, yes, sir.

Q. And if a main stood on the bow of the "Eugene" and

hollered over to the "Bristol," you could ihear them all

right, could you not?

A. Qih, I should think you could.

Q. Now, you say that there were men holding up

blackboands on the "Eugene" with some writing on them?

A. Yes, sir.

Q. That was the reason that the "Bristol" came along-

side, picked hier up and went into Alert Bay?

A. I heg your pardon, I was downstaiTO, and I wa«

reading a book; I had laid down for a little bit, and all at

once I heard some hollering and somie yelling, and I got

up then, and I seen the "Eug^ene" steaming up and the

rope was still on her; she steamed off like this (indicating
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one side), then slie came by the side of us, and there were

two men, each one holdimg a board up like this, with this

writing on it; but you want to excuse this, you know I

am a German, anid that is what they told me anid what

I could see, a few of the letters, you know.

Q. She came nearer to you with that board?

A. She came by the side of us.

Q. Then it must have been pretty rough weather, so

tliat you could not hear?

A. No, sir, the w^eather was not rough at all.

Q. How was it that she had to steam up to you and

put writing on the blackboard, if you could ordiniarily

hear froim one boat to the other?

A. I was surprisied myself.

Q. Oould not see any reason for that.

A. No, sir, not at all.

Q. Must have been blowing then?

A. After the boys came on our boiat, after we were in

Alert Bay, we inquired about it, and one of the boys says,

*'What is the use of holding up these planks? If you fel-

lows did not want to stay on the boat, why didn't you say

so; we would 'have ibeen willing to exchange places."

They were all sick, you know; they siaid that the sea was

so heavy they all got sick, but I did not; it wais my fif-

teenth trip, so I did not see no sea at all, you know.

Q. You have been at sea to Australia and South Afri-

ca? A. Yes, I was to Australia.

Q. Fifteen times you have been over the oceaiii?

A. Ye». I worked my passage from Australia to Eng-

land; it took me 124 days.

Q. Before the mast? A. Yes.

Q. So that you know a good deal aibout shipping?

A. Yes, sir.

Q. You went over on the "Eugene"?

A. I was not at that time.
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Q. She was all right?

A. Yes, that is what 1 supposed; that's what 1 tolU
McFarlamid.

(I That was at Comox?
A. At Alert Bay. I dM not w^ant to sig^n that paper

at all; I told McFarlamd, I says, ''Select otlner [X'ople; I

am wiliing to go."

Q. You w^ere willing to go on?

A. I was willing to go on with the "Eugene" and do
duty ais w^ell as tho^e fellows that had to get out.

Q. Now, who wais it that asked you to go on the "Eu-
gene" as watchman at Alert Baiy?

A. The secretary of the committee.

Q. He was taking cha^rge of the matter for- tihe com-
mittee? A. Mr. Van Ness.

Q. The committee was taking charge of that matter,

the committee for the passengeris?

A. No, it was like this: \\e could not very well make
(jut of course, we could not understand, in the first place,

when the "P]ugen<^" left us in Victoria, and then, further-

more, we could not understand very well what thie rea-

son Avas becaiuse it was kind of kept a secret, what the

rcMS'on was that slie br(vke loose on the coal bunkers in

Comox, so Mr. Van Ness said at a meeting, "We don't

IvDOw wbat to do at all, if Mr. MfFarland will go and

leave us, which he thought he would, and what w-e are

going to do; w^e had betteir go to work and watch t]w

''Eugene" and keep a good watch, so that we know what

is going on and don't let anybody off the boat, and don't

let anybody on the boat until we know what Mr. McFar-

land, as representer of the expedition, is going to do in

that matter.

Q. The fact is, you had begun to lose confidence in

th(\<*e people, hadn't you, all of you?

A. Well, of course, after

—
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Q. They were going on in this mysterious way?
A. Yes, sir.

Q. W'ould not tell you why the "Eugene" broke loose
from the "Bristol?" A. Yes.

Q. You all got tired of that? A. Yes.

Q. You said, we will take the matter in our own
hands?

A. No, we did not say that; we only was going to see

so that we would have witnesses to prove if something
were to go on wrong, which we considered wrong.

Q. When the committee sent you over o'n the "Eu-
gene," they told you what they sent you there for, did

they not?

A. Well, they told us to keep an eye on ^everything

that was going on.

Q. All the time s'he was in Alert Bay?
A. No, not all the time, we were relieved.

Q. Yes, but somiebody was on her w'hile she was in

Alert Bay?

A. Yes, sir.

Q. For the purpose of watching her?

A. Yes, sir.

Q. You have not got a copy of this release that you

signed with the "Bristol"?

A. No, sir, Mr. Johnson has got it; I think he can get

it.

Q. Johnson was the man^ then, that presented this

release? A. Yes, sir.

Q. He was the purser of the "Bristol"?

A . Yes, sir. We did not know anything about John-

son at all in the question, not a word about Mm, but all

at once, when he came back and went in Alert Biay, and

we were talking to the captain as to what we were going

tio do, all at once this purser came up, this Johnson, as

representee of the "Bristol."
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Q. Then you all had a meeting about the release, be-

fore you signed it, I suppose? A. Yes> sir.

Q. The ninety passengers?

A. Yes, it wan called by Mr. McFarlanid.

Q. And after you all had a meeting laibout it you came
to tlie coniclusion that you would sign it didn't you?

A. On the request of Mr. McFarlaiid aed this otiher

captain, Mr. Lewis.

Q. So that you all agreed to sign it in the meeting,

you were not going to sign it—one of you would not nigu

it unless the rest did?

A. One did not sign it and tfhe purser told us that

if (une falle'd to sign it, he will turn off a,nd gx) to S-t,

Michael. And so they worked on thait poor fellow for

pretty near six hours—they were going to throw him

overboiard and was going to hang him up, and was going

to force him to sign it, and he did not sign it.

Q. The other passengei's wanted him to sigm?

A. Yes, they wanted him to sign.

Q. AVhat was his name?

A. He gave me his addTess; his name is N. M. Witt.

He lived in the New Western Hotel on Third avenue.

Q. How does he spell it?

A. He has put it dowm here himself.

Q. That is "W. W. Wert."

A. Yes.

Q. Did he tell you where he name from?

A. No, sir.

Q. Mr. McFarland told you then that the "Bristol"

had fulfilled her part of the agreement in taking you that

far or was ready to fuMl her part?

A. I beg your pardon, Mr. McFarland did not take no

personal interview ^t all; what he had to say he always

called a meeting you kn'ow, and put that in front of the

body.
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Q. Then let them aet as they would?

A. T'okl tb-eni simply how he felt albout it.

(i. Well, after you had all that put before your com-

inittee, and you probably had another meeting' of the pas-

sengers, you then decided to go to Victoria, did you not?

A. Mr. McFatrland always was introduced to the meet-

ing; he was always piresent at the meeting; of course, we
did not want to do anything- without hiaving Mr. MicFar-

land there, as he was intnoiduced to us ais manager of the

"Eugene," and we didn't want to do anything without

his knowledge.

Q. His wife was alomg too, wais ishe not?

A, Yes, siir.

Q. She was a passenger, wa« sihe not?

A. That's the way I looked at it, so was Ms boy.

Q. She and McFairland aiud the boy all signed this

agreement, didn't they?

A. I don't know whether the boy signed it.

Q. McFarland and the wife signed it?

A. Yes, sir.

Q. Just like lany other paissengersi?

A. Yes, sir, just like any other piassengers.

Q. Now, you bought two tickets from this man Grould?

A. Yes, sir.

Q. Besides the one which is plaeed in evidence here,

there was another, which was taken up on the "Brisitol?"

A. Mr. G^oukl gave me two tickets, and he told me that

the way I understood it was this: That I had my tickets

all riglit enough for tlie trip, and when I came over, tlhait

was the undeTstanding, and when I came over to Victo-

ria, I seen so many different kinlds of tickets. Now, there

were people from Portlaind and people bought tickets in

Victoria, and had different tickets altogether, and then

by talking around I went up to see Mr. Davidge, and he

savs "How is that? That is so funny, so many different
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kinds of tickets." "Well," he says, "of coui^e, you have
got to get these tickets exchanged," and he told us to

come up at a certain time and get another ticket for th(^

"Bristol," and then I got this little slip in exchange for

the ticket.

Q. That is the one in evidence here?

A. No, be'g your pardon,

Q. That is the "Eugene" ticket?

A. That is the ticket I got from Seattle, and this little

slip I got exchanged for my other ticket, that I received

in Victoria.

Q. The purser takes the ticket up, don't he?

A. Yes, sir.

Q. iDid you ever ask Johnson for the ticket?

A. No, sir. There is quite a lot of people did not want

to give up their ticket and they did not.

Q. I show you this ticket here, issued apparently to

F. M. Lyon; was that the kin(d of a ticket you had on the

"Bristol" and gave up to the purser?

A. To say the truth, I could not say if it is the same

kind of a ticket or not.

Q. It looked like it, did't it? It was the same color?

A. It is too long ago ; I could not recognize this tick-

et; that was simply a ticket like this.

Q. Do you rememiber what was on it?

A. I read the ticket. But it was too much—you know

I'm German, I could not very well get along.

Q. But yon had that ticket?

A. I read the ticket.

Q. You had that since yon saw the sign down here

at Gould's office, did not you?

A. I exchanged it for a ticket in Victoria.

Q. But the ticket you bad in your pocliet, have yon

seen that since you saw the sign down there in Gould's

office, the little sign that you testify about?
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A. AVell, this was the ticket that was exchangx^d in

Metoria; I did uot see that sign afterwards.

Q. No, but you rememiber all there was on that sign
down there, don't you?

A. ^^\'ll, I just remembe(r, I could mot really—I knew
it was for the trip, you know, but I could not—this was
a ticket two feet Long and one foot wide; I ootuld better

see what I saw on that, because there is too much on the

small one.

(J. Does your memory depend on the size otf the thing

that you see?

A. Lesis letters; there was only a few letters on that

3'ou know'.

Q. Do you remember all there was on that?

A. Well, I do not remember all tha,t was on it.

Q. Wh'at you told on your first examination was not

all that was on there then, was it?

A. Well, it was all what I understood wais on it; it

was the umdeTsitanding that they said that I could secure

a ticket there for St. Michael and Dawson City.

Q. That's all it did say? A. Yes, sir.

Q. Was thiat all that yOu saw o^n that sign, that you

couHd g-et a ticket from that office from Seattle to St.

Michaels and Dawson City.

A. Yes, sir.

Q. Now, di'd not that ticket that you got over there

—

you took yoiur ticket up to Davldge & Company, did not

you, and Davidge signed it?

A. I got a ticket which was signed all right; it seems

to me a ticket I glot was a little longer than this is.

Q. At all events, Davidge signed it?

A. Yes, I seen the signature underneath.

Q. Looked just like that, didn't it?

A. It's hard to tell.

Q. Now, Let's get the straight of this: From Gould,
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you got the yellow ticket here, that you put in evidv-iice

(referring- to Libelant's Exhibit "K")?

A. Yes, that is my ticket.

Q. You also got another ticket?

A. I got a little ticket of about that square (showing)

;

it Avas a white ticket.

Q. Now, this little square white ticket. When you got

to Victoria, you took that up to the office of Davidg^ &

Comipany? A. Yes, sir.

Q. And there they gave you another ticket?

A. Yes, sir.

Q. And tlmt other ticket is the one that you gave to

the pursuer on the "Bristol?" A. Yes, sir.

Q. Now, is not that the ticket that Davidge & Com-

pany gave you for the little square white ticket?

A. Well, it's what I say. I think really that my tick-

et wais a little longer than this one.

i}. It looked very much like that, did it not?

A. Yes, sir.

Q. You could not say it wais mot like that?

A. I could not say.

(Paper identified by witness offered in evidence by

claimant marked Claimant's Exhibit 1 and returned here-

with.)

A. (Oontimiing.) Furthermore, I will state there were

people bought tickets in Portland, who did not exchangv

their tickets at all; they only had one ticket and so. on,

and then when we got to Victoria we were surprised to

see so many different kinds of tickets floating around; T

never would have thought of going to work to exchange

that ticket if I had not inquired in Davidge's office.

Q. And then Davidge told you that you ought to ex-

change it?

A. Yes, sir. I think, however, I would not have ex-

changed it; tiiat it would have been juM as well.



Gaston Jacobi and Charles Ruff" et al. 153

Q. Now, your outfiit, you say, cost you |2G8?
A. Yes, sir.

Q. Where did you buy iit?

A. I b'oug'lit part of it in New York amd brougiht it up
here, anid I bouoht part of it in Mr. Kline & Rosebera's,

and I boiugiht part of it in a secondhand shop down her-e

(jn a littk- side street gioing down to the wharf, and I

bought part of it in Cooper & l^evy's.

Q. Well, this outfit was enough to last you f(jr a year

and a half? A. Yes, sir.

Q. It was not perishalble stuff, was iit—it was stuff

that would last?

A. Oh, yes, of course, it womld last.

Q. Now, in MetorLa, how mudh cu'Sitoni's duty did

you pay on it?

A. We did not pay no cusitoms duty on it at all.

Q. llow much did you get for that when you sold it?

A. I got for the three outfits ; I bought my two part-

nera' outfits out; they were oiut of money.

Q. You bought your two pairtners out?

A. Yes, I got for the w^hole outfit |185 for the three

of us. Of course, we didn't have no money to come back

here to Seattle.

Q. What were their names?

A. There was Baker and Marcy.

(}. They were partners with you in this whole trans-

action? A. Well, we run togiether, you know.

Q. You were going to go into partnership up there in

whatever you got?

A. No-, 'Sir.

Q. You did have money then?

A. Well, I had borrowed the money from Mr. Frieze

in Victoria,

Q. You borrowed the money from him?

A. Yes, sir.
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Q. Was Irn a man you knew before?

A. No, I made Ms acquaintauee in Victoria.

Q. How much money did you borrow from him?
A. I borrowed |100.

Q. So that you could buy these outfits?

A. Yes, sir, and garre 'him the papers so that 1 could

retmu the money.

Q. W^ll, you borrowed this money the flOO, bou^iit

1 lie outfits, and then you sold the whol e three outfits for

liow much?

A. 1185^—I beg- your pardon, that was the groceries.

Q. What did you do with the rest of the stuff?

A. Well, the rest I kept.

Q. You have still got that?

A. No, they kept it.

Q. You only bought their groceries?

A. Their groceries—^thiat is all. Mr. Baker went u])

to Copper riv^er and Mr. Marcy went home. He was short

in money; he sold as quick as he could, so lie sold his

clothing—he sold that for to keiep himiself gxnng.

Q. Now, you got back there at Victoria, early in Sep-

tember, didn't you? A. Yes, sir.

Q. There were other boats still going u]) to Alaskia,

were there not?

A. Not that I know of.

Q. There were other people still goiug into Alaska,

over the Dyea and Skaguay trails? A. Yes, sir.

Q. Lots of tliem, were there not?

A. To go over across.

Q. When you got back here to Seattle there wer<>

still a good many people buyiug ticketis and outfits to go

up there, were there not?

A. Oh, yes, there were some of them.

Q. Did you try to sell your outfits to these people?

A. Yes, sir.
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Q. To whom did you finally sell them.

A. Oil, there were several pairties I tried tio sell to at

tlie hotel,

Q. Did you sell them to them?
A. No, sir.

Q. Where did you finially sell thiem?

A ^^>ll, after it was on the wharf for four days, I

went over to inspect it, and it was damp weather like to-

(kiY, and the rats had eat holes in it, and I went bajck to

Cooper iS: T.evy where I bought it and offered him to take

it back.

Q. He woiuld not pay you as much as you got for it

because it was not in good oondition?

A. Oh, it was not in A No. 1 coniditioin; it was just

a^bo'ut the conditioin when we left.

Q. I thought you said that the rats had eaten into it?

A. Well, of course, that didn't do the gioods any daim

age, you know. It was not damaged by water or damp
weather.

Q. Did yoiu try anybody else besides Cooper & Levy?

A. I tried several parties, outfitters.

Q. They would not, any of them, give you anything

for it.

A. Well, they said this was not the stuff they wanted

;

they wianted other stuff, and then they wanted this an)d

then they wanted that, and wanted stuff' I didn't have,

and what I had, they didn't want.

Q. What have you been doing since you came back

from Vi<?toria?

A. Nothing; I worked for one week.

Q. Here? A. Yes.

Q. What at?

A. Makinig cigars. I tried to get work, but it is im-

possible to get any work here.

Q. What other kind of work did you try to g^t?
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A. Oh, any kind.

Q. Tried all ai'ound? A. Yes.

(2. Coiuld not get lany? A. Yes.

(2. Tell me some places you tried.

A. Well, 'Of course, I did not want to try to get work
wbrcli 1 cannot do, going out lumbering or that kind of

Avork. 1 ain't used to that kind of work.

(2. Tell me some one you tried to get woa-k from?

A. I inquired around wherever 1 thought there w^as a

chanee.

Q. Tell me some store oir some lumber mill or some

person that a^ou went to to try to get work.

A. I had a conversation ia couple of days ago with Mr.

Levy, and Levy told me that if I could go to work and

sell outfits that I could do so, and then I went to see

Messrs. Kline & TJosenberg, and they said, "Well, Jacoibi,

if you want to make a few dollars, we will give j'ou a

chance to w^ork for us, selling outfits."

(}. That is just a little while ago; just a few days

ago ?

A. That is weeks ago. But I tried to do it, but you

cannot sell anything; the people are all too •stupid here.

Q. The people are all too stupid; you could not sell

anAi:hing?

A. They waul to have their own ways, and as 'SOon a**

you pitch in and want to get them some place, they think

you are j^oing to swindle them.

Q. Did yon try to get any lafcor?

A. Well, I AvoTked down there for eight days in that

cigar slio<p. I had my back against a big stove, but my

feet were nearly in the street—one side was roasted

while the other was nearly froze to death. I worked for

a week and I had to give it up.

Q. Where is that?

A. There is a little cig-ar store next a little shoemak-
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er's store. Thiis was a couple of weeks ago.

Q. Well, you took some money along witli you up
there?

A. iNo, sir, I had just |45 left.

Q. Whiat isecurity did you give this man in Victoria

who made this loan to you?

A. My w'oiid,

Q. Your wiord?

A. Yes, he offered it to me, and I told him my plans,

and he says, "Wbenever you want any money, I will give

it to you; I will help you out."

(}. lie wais a resident of Victoria, was he?

A. Yesv he owns the Queen's Hotel, wliere we used to

board.

Q. You never met Mm (before yiou were up there this

time? A. 'No, sir.

Q. You just knew him while staying at his hotels—^he

is a German and you are a (jerman? A. Yes, sir.

Q. He said, "Here's |100 if you want to buy the out-

fit"?

A. He did not say that. I told him all about it, and I

hiad plenty of stuff up there, and I told him I was going

to give him my wateh, and I had a rifle, and I bad a !shot-

gun, aiud I had a pistol, and I bad an instrument up there

that coist me |50. And I says, "I will let you have that

all for security, until I am able to pay you back." He

says, "Tbat is not necessary, Jacobi," be says, "I will

take your word for it and here's tbe money."

Q. After you got back to Y'ictoria, did you e^^er go to

see Mr. Gould or Mr. McOuire, and tell them that yo'U

bad signed this release to the "Bristol," under protest?

A. No, sir.

Q. Did you ever make any claim against the "Bristol"

or against tbe owners?

A. We did wben we got back, wben tbis committee
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started in an action, they engaged lawyers a-nd other
people (Migiaged lawyei"*?, and Ave engaiged lawyers, by
paying 50 cents and a dollar apiece, aind tried to do the

best we could, and then the coonmittee started to gio to

work, and the committeeman left us, and some bought
horses and some went up to the Stickeen, some went to

Dyea, and within a couple of days they were all scat-

tered.

Q. These men who went to the Stickeen river anid

Dyea, they were going over to Dawson City, were they

not?

A. That was their intention.

Q. So that from that time, until you began this suit,

you never said anything more about the release of the

steamer?

A. No, sir, because they all s^aid that we shall leave

it to the committee and stick to the committee, and we

stuck to the committee until we were struck by the com-

mittee.

Tfedirect Examination.

Q. (By Mr. HOG AN.) Now, lais to tihe signing of that

release by McFarland, do you know OiU whose behalf he

signed that, whether on his own or on behalf of amy other

person?

(Objected to by proctor for claimant a® incompetent, ir-

relevant, and immaterial.)

A. He signed that release in his own behalf; that's

the way it seems to me.

Q. I will aisk you whether oa* not the Portland and

Alaska Trading and Transportation Company signed

that release.

A. If Mr. M'cFarliand signeld that release, conse-

quently, as the manager of that Poirtland Tmnlsportation

Company, it must mean the company.
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(Proctor for tlie claimant mioves to strike out all of the

testimony of the witness in regard to any conversationis

or representations or siaying or acts of McFarland which

he has testified to, or of McFarland, McGuire, Gould,

or Lewis, as no proper basis has been shown for such

testimony, no connection of these people with tbe claim-

ant or the steamer "Eugene." At this time, further

proeeedimg'S: wei'e adjourned until 10 o'clock A. M., No-

vember 15th, 1897.)

Seattle, November 15th, 1897. 10 o'clock A. M.

Continuation of proceedings pursuant to adjonrnment.

Mr. O. W. GOULD, a witness called on belnalf of the

libelant, being duly sworn, testified as follows:

Q. (By Mr. HOGAN.) What is your business, Mr.

Gould?

A. I am a dealer in typewriters.

(Proctor for libelant desires the record to show that

he is examining this witness as an adverse witnesis.)

Q. Have you any other business in connection with

that? A. Well, no.

Q, Have you had of late?

A. Not since some time in August.

Q. Do you know of the steams'hip "Eugene?"

A. I do.

Q. Of the "Bristol?" A. Yes, sir.

Q. Do you know of their attempted voyage to Alaska

last August? A. I do.

Q. Did you have any connection with that?

A. Yes, I acted as agent in selling tickets.

Q. What place?

A. 019 First Avenue, Seaittle.

Q. Unde^r w^hat name—C. W. Gould & Company?

A. No, sir.

Q. Just C. W. Gould? A. C. W. Gould
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Q. Yon are the Mr. (rould testified to by tlie mtness

Jacobi, and Kuff, to the effect that they liad bouj^ht their

tickets of you, I presume?

A. I remember of Mr. L'uff buying a ticket of me;

the other party I do not recollect. I presume that I sold

the other pai-ty a ticket; if I did his name will appear on

the stub of the ticket but I do not place him in that con-

nection.

Q. By wbom were you employed in that business?

A. As near ais I am able to make out, I wais employed

by MicGuire «S: Davidge.

Q. Who is McGuire and what relation does he bear

to the Portland and Alaska Tl*ading and Ttansportaion

Clompany, if you know?

(Objected to by proctor for elaimant until the witness

states that he knows.)

Q. I ask him if he knows.

A. I do not know.

Q. You had dealings with him, he representing the

Portland and Alaiska Trading Company?

(Objected to by proctor for claimant as leading.)

Q. In what capacity did he assume to rejxresent ,that

C(mipany in these dealings?

(Objected to by proctor for claimant, because any such

statements to the agent cannot establish as against the

principal the agency.)

A. Whty, I believe P. H. or H. P. whichever his ini-

tials may be, was president of that company; that was

my recollection.

Q. And W. W. McOuire, what relation did he bear?

A. If I recollect correctly, he wasi secretary.

Q. And McFarland, what were his initials?

A. E. B., I Obelieve.

Q. What relation did he bear to the company?

A. I believe he was manager.



Oaston Jacohi and Charles Ruff et al. 161

Q. Did you have amy stationery or printed matter fur-

nished you by them? A. No, sir.

Q. Did you see any of their letterheads or business

cards? A. I did not.

Q. Who was present when you were employed for the

purpose of selling tickets on this voyage?

A. I believe Mr. Giles was in the office at the time

with H. P. McGuire, and II, C. Davidge came in together

and asked me if I would act in the capacity of agent in

selling tickets.

Q. You made a contract with them, did you?

A, I did not, no, sir; only verbal.

Q. You made a verbal contract at that time?

A. Yes, sir.

Q. Whereby you were to act as agent for the selling

of tickets for this voyage? A. Yes, sir.

Q. What was said as to the amount to be charged

passengers for the tickets?

A. We were to charge them |300 from Seattle to Daw-

son City.

Q. And what privileges as to baggage and freight was

that to include?

(Objected to by proctor for claimant os leading.)

A. That was to include 1500 pounds, as I understood

it, or three-quarters of a ton, measured. Now, there is a

difference between 1,500 pounds avoirdupois and three

quarters of a ton measured ; well, that matter was thresh-

ed out between the parties before the sailing, and it was

finally agreed that 1,500 pounds avoirdupois should gov-

ern.

Q. What date was this that you were employed by

them in the capacity of agent?

A. Well, now, I do not recollect exactly ; it was some

where about the 14th of August, I think.
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Q. State whether or not any bills were gotten out and

distriibuted and circulated, aidverrisiug Una trip.

(Objected to by proctor for claimant as ieaxiinig.)

A. Yes, sir, there were cards printed on ordinary pa-

per about the heft otf thick letter paper.

Q. Have you auy of these cards?

A. I have not.

Q. What was done with these cards—were they put

up at any place?

(Proctor for claimant objects to this line of inquiry as

incompetent, for the reason that no authority has been

shown in this witness to bind the owners of the "Eugene"

or the claimant.)

Q. 1 ask you if they were distributed or put up any-

where?

A. Yes, they were handed to oiutside nistleris to give

to passengers or prospective passengers.

Q. State whether or not these cards were jirinted with

the approval of the McGuires.

A. They were.

Q. Were they submitted to them?

(Objected to by proctor for claimant as incompetent

until the card is produced. Proctor for claimant propos-

es to shi()w tliiat tlie cards have been destroyed and will

offer seciondai'y evidence as to their contents.)

Q. Now, you may go on and state what part the Mc-

Guires or McFarlainds had in the preparation of these

adveri^isements—w-hat part they took in it and Avhether

they were submitted to them.

A. They were written by me and submitted to W. W.

Mc(iuire; T believe he was in the office at the time.. He

stated that he would have to have some cards for these

(mtside ruistlers to hand to passengers, and wanted me

to get up a form. So I wrote out a form and submitted
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to them or to McGuire one, whoever was in the office at

the time, and he told me to get them printed.

Q. Then you had them printed.

A. I Iiad them printed, yes.

Q. Was one of them posted up in your office or aibout

tlie office anywhere, if you remember?

A. I do not recollect of any tliat were posted up at

all. They were little bits of cards about three inches by

two and a half, something like that—small cards.

Q. I will ask you if this is one that you refer to?

A. Yes, that is the one.

(Card offered in evidence by proctor for libelant. Ob-

jected to by proctor for claimant as incompetent, and on

the same ground heretofore stated; that there is no au-

thority shown for the issuance of this by the claimant or

owners of the steamer "Eugene." Paper marked Libel-

ant's Exhibit "M" and returned herewith.)

Q. I w\\\ ask you whether or not there wais any other

large bill printed about a foot wide and two feet long.

A. Yes, sir.

Q. I will ask you whether or not that wasi printed

with the knowledge and approval of the Portland and

Alaska Trading and T'ransportation Company or the Mc-

Guire's?

(Objected to by proctor for claimant as leading and

calling for a conclusion of law.)

A. It was printed with the knowledge of W. W. Mc-

Guire, and I think with the Ivnowledge of H. P. McGuire,

although he miay not have been here at that time.

Q. How was that prepared, who prepared it and to

whom was it submitted?

A. I do not recollect the gentleman's name who pre-

pared the card; I think it was prepared by an old gentle-

mjan on Cherry street, between Second and Third.



164 Joel P. Oeer vs.

Q. Who employed him for the purpose?

A. I believe W. W. McGuire; that is my recollection.

Q. Htate what was done with th.at bill after it was

printed as to its distribution.

A. It was nailed upon my bicycle rack.

Q. Where is that with reference to thc^ entrance to

your office?

A. It is right by the side of the door, in front of the

window.

Q. Now, do you know anything about any advertise-

nientis or publications having appeared in the daily pa-

pers of this city with reference to this voyage?

A. Yes, sir. There wei-e several barnstorming arti-

cles in the "P. I.," wha,t would commonly be called 'jol-

lies' by some people; that is what the McGuires called

them.

Q. I now hand you Libelant's Exhibits from ''B" to

"J." I will aisk 3'ou if you recognize these as isome of the

articles printed matter, newspaper matter, that were so

published.

A. Here is one in particular, where it siays "Secretary

V\\ W. Mclruire, the resident agent Gould of the c(jm-

pany, were about the busiest men in Seattle yesterday,

attending to the wants of passengeiis, and looking after

the new arrivals who are booked for passage on the

"Bristol." That is what I referred to as "barnstorming"

As a matter of fact that day we had very little business.

Q. That is Exhibit "D'' that you have read from.

X(v^^' T will ask you if you have examined all the^e papei's,

and if you have, whether you can state \yhetheT these are

the articles that you refer to as appearing in the "P. I."

A. Yes, sir. I^t me state here. There is a list of

passengers, and some of the passengers came in and ob-

j<Mted to tin's list, as it was miisleading on account of quite

a number of the passengers having been booked at Port-
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laud, and it was made to appeal* tluat the passeuigens were

all I'l-oui Seattle.

Q. You speak of. Exhibit ''G" now?

A. Yes, sir.

Q. Now, I \\'ill ask you to explain how these articles

canK^ to be published in the "P. 1." of this city, by whom
they were written, if y«ju know, a/nd at whoise request?

(Objected to by proctor for claimant unless the witness

laiows of his own personal knowledge.)

A. I saw some of the articles thait were being prepar-

ed by W. ^\'. McGuire. Others were \^T:'itten by a gentle-

man by the name of Hemple, at Mr. McGuire's request,

and they went over the matter in my office there a num-

ber of times, approving and disap-proving it, before it was

svibmitted for publication. That's all I know aflbiout it.

McCruire, however, asked me several times to assist him

in writing up that matter, but I did not think that it was

in my line, and did not wish to have anythiiig to do with

it.

(}. Whio paid Sempile for prepiaring this, if anybody?

A. I don't know who paid him.

Q. I will ask you whether or not he got piassiage on this

voyage for writing.

(Objected to by claimant as leading.)

A. He had passage on the voyage, and I understood

at reduced rate on account of services performed and to

be jierformed.

Q. (By Mr. PETEES.) That is what you understood

from some one else.

A. I understood it from W. W. McGuire.

(Proctor for claimant moves to strike out the testimony

as hearsay.)

Q. (By Mr, HOGAN.) W. W. McGuire told yoii so?

A. Y>s, sir, he did.
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Q. NoAv, do you know wlietli'er or not the ''P. I." Com-

pany was paid anytiling for the publication of theise arti-

c4es?

A. I paid the "1*. 1.'' |100, and took a receipt for it.

Q. For the publication of these articles?

A. Yes, one payment. I don't know what was paid

subsequently.

Q. State whether or not the McGuires had knowledge

of that payment or whether it was by their request.

A. Yes, sir, they had. They requested me to pay the

bill, and I refused until I bad authority for the disburse-

ment from F. O. Davidge & Company.

Q. Then what money did you pay out—where did you

get the money that you paid with?

A. I received it from the sale of tickets.

Q. That you received a receipt for that ptaymeut?

A. I have.

Q. Have you thait receipt with you?

A, No, sir, I have not.

Q. Where is it? Can you get it?

A, Yes, sir, it is in my safe ait the office.

(Ueceipt referred to by witness subsequently produced,

to which is attached a telegram of which the following

are copies

:

(On Pacific Postal blank.)

Victoria, B. C, Aug. 19th, '97.

C. W. Gould, Seattle, Wn.

Please pay the "Post-Tntelligenicer" one hundred dollars

immediately account advertising. Your form local ticket

approved.

F. C. DAVIDGE & CO.
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Seattle Washington, Aug. 19, '97.

C. W. Gould, Acct of F. C. Davidge & Oo.

To ''Post-Intelligencer" IMiblisliing Compnay, Dr., on

aeet of adv., |100.00

P. I. Co.

Per J. Ira Hawley.

(Proctor for libelant offers in evidence the receipt and

telegram a^ aboA'^e. Proctor for claimant objects to the

receipt as incompetent,for the reas'on that there is no con-

nection shown between the claimant and the parties to

this transaction.)

Q. I will ask you if you have any telegrams or letters

in your possession between 3^ourself and other persons^ re-

lating to either of these siteamers, concerning this trans-

action, and if so, I will aisk you to produce them.

A. I have. Here are some thiat are addressed to Mc-

Guire and some to myself.

Q. I will ask you where these Avere received.

A. In my office.

Q. And at what dates? At the dates they purport to

bear? A. Yes, sir.

Q. I will ask you whether or not thiey hlaive been in

your possession ever since. A. Yes, sir.

(Proctor for libelant offers in evidence six telegTams

produced by the witnc'ss. Proctor for claimant desires to

aisk some preliminary questions as to the competency of

the telegTams.)

Q. (By Mr. PKTEPS.) This telegram from McFarland

to I{. P. McGuire dated August 28, 1897, have you got the

answer to that telegram with you?

A. I have not.

Q. Or a copy of the answer?

.A That was addressed to McGuire?

Q. Yes. A. Ko.
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Q. There was an answer to it?

A. I could not say.

Q. Where did you get that, then?

A. Well, McGuiro left it on my desk.

Q. McGuire left it on your desk and you picked it up?

A. Yes sir.

Q. Did you have McGuire's authority for the use of

this?

A. He turned it over to me. The message wais opened

by him, and handed over to me; all the messages there

were left in my care and put in ray safe.

Q, Where was McFarland at that time?

A. I don't know.

Q. Where did this telegram come from?

A. It was dated at Portland.

Q. That is, McFarland must have sent it from Port-

land? A. Yes, I think so.

Q. You have not the answer to the telegram?

(Proctor for claimant objects to the introduction of

this telegram ais being fragmentary evidence, besides the

further objection to the introduction of all these tele-

grams and letters as being incompetent, on the ground

that no connection is shown between those who signed

them with the owners or claimants of the steamer "Eu-

gene.")

Q. N'ow, this telegram from Victoria, B. C, August

19th, from F. C. Davidge & Company to W. W. McGuire,

where is the answer to that telegram?

A. If there is an answer at all, it miist be with the

Postal Telegraph. I do not know^ whether it is answered

or not.

Q. It was received at your office, was it not?

A. Yes sir.

Q. Do you keep a copy of your answers there?
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A. No, sir, I did not

Q. It d'oubtless was answered, was it not?

A. That I could not say.

(Proctor for claimant objects to all of the telegrams

ais they all appear from the face of the telegrams to re-

fjiiire answere, and the evidence is not admissible, unless

they produce the balance of the communications. Pa-

pers marked Libelant's Exhibit "K," "O," "P," "Q," "R,"

and "S," and returned herewith.

Q. (By Mr. HOGAN.) You liave identified these let-

ters? A. Yes, sir.

(Proctor for libelant offers in evidence letter from F. C.

Davidge S: Oompany to O. W. Gould, under date of Sep-

tember 24th, 1897; also letter from F. C. Davidge & Oom-

pany, dated Portland, Oregon, August 17th, to C. W.
Gould; also letter from F. Cj Davidge & Company, Vic-

toria, dated August 20th, to C. W. Gould.

Q. (By Mr. PET'EBS.) Mr. Gould, this letter pmrport-

ing to be from Davidge «& Oompany addressed to you from

A'ictoria, B. C, on the 21st day of September, 1897, says,

"We are in receipt of your favor of the 22d, and will of

course be glad if you are able to recover the |35 from the

McGuires"; have you g^ot your letter of the 22d to which

this is the reply? A. No, I have not.

Q. Have you got a copy of it?

A. I do not think I have.

Q. Do you not keep letterpress copies of the letters

which you write in your office?

A. The majority of them. Some I do and some I

don't.

Q. What makes you thiuk you have not got these?

A. Well, I am not positive that I have not; I may
have.

Q. This letter of the 20th of August, 1897, purporting

to be from F. G. Davidge & Company to you, says, "We
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note you paid the "P. I." the |100 \\hich was in order."

That must have been in answer to a letter of yours in-

formini> them, amonj^ other thing's, that you had paid the

|100 to the "P. T.," is not that true? ' A. Yes, sir.

Q. Have yoai got that letter?

A, T presume I have a copy of it; I am not positive of

that. It may have been a telegram. In that ease, I did

not keep copies of telegrams.

(Proctor for claimant objects to the introduction of

these letters on the ground that they are incompetent, and

oil the further ground that there is no showing of author-

ity in Davidge «.^ Company to bind the owners or claimant

of the "Eugene"; and fui'ther that the sig-nature of Da-

vidge & Company is not proven; and fiiftlicr that the let-

ters show that they are in answei' to other letters from

the witness to Davidge & (\)mpany, if genuine at all, and

unless these other letters are produced, to which these are

ansTN'ers, or which were answers to them, we object to

thei^e as fragamentary testimony.)

Q. (By Mr. HOGAN.) I desire to ask one or two

questions in view of the objections. Do you know the

signature, Mr. Gould—that is, you had business coiTes-

pondence with t'liem? A. Yes.

Q. Other than this?

A. Very little. I could not take my (^alth that I could

recognize the signature.

Q. But you received these letters in the regular course

of business? A. Yes, sir.

Q. Can you identify the signature to these letters of

Davidge «& Company, according to the -signatures to other

letters received by you?

(Proctor for claimant objects to the question as incom-

petent, and in no way tending to prove the genuineness of

the signatures.)

A. As far as I am able to judge, the signature is the
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saiue as on previous correspondence. As you will note,

one of these letters is dated Portland.

Q. Tliey had an office in Portland?

A. They had a branch office in Portland, conseciuently

the signature by the party signing the letter ^'G," down

there, would not be tlie same as the signature from the

home office at Victoria.

Q. (By Mr. PETERS.) Who is the individual wlio

signs the name Davidge & Company by the name "G"?

A. I think his name is Grear.

il. Did you ever see him write?

A. No, I never have.

Q. A'^'ho is the individual who signed the letters over in

^"ictoria, B. C, under the name of Davidge & Company.

A. I think it is Davidge himself.

(}. Did you ever see him write his name?

A. I never did.

(Proctor for claimant renews his objection ais incom-

petent, the genuinenesis of the signature not being

proven.)

Q. (By Mr. PETERS.) One of these letters that was

handed you by Mr. Hogan was in the possession of Mr.

Hogan, w^as it not?

A. Since I came in the office this morning, he handed

it to me.

(Papers identified by witness marked Libelaint's Ex-

hibits ''T,'^ "U," "V,'' and returned herewith.)

Q. (By Mr. HOGAN.) I will aisk you if you recognize

the signature of F. C. Davidge & Company to that letter,

according to the sif^nature borne by the letters of your

correspondence with that firm.

(Objected to by proctor for claimant, for the reason

that it will in nowise prove the genuineness of the signa-

ture.)
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A. The siguatiire to this letter appears to be the same

as ou the other letters from X'ictoria, signed by Davidge

»!s: CDmpauy.

(Paper ottered iu evideuce by proctor for libelant.)

Q. (By Mr. PETERS.) That is the only ground of be-

lief as to its genuineness, because it seems to be on the

same sort of paper.

A. The letterhead.

(}. It seems to be the same sort of a signature as (m

tliese other letters tiiat have been ottered in evidence?

A. Yes, sir.

(PK)ctor for claimant objects to the introduction of the

letter as incompetent, the genuineness of the signature

not having been shown, and the witness not appearing lo

have any knowledge as to the hand^^Titing. We object

(m the further ground that it relates to other correspond-

ence and to other matters, and the balance of the corres-

pondence has not been produced; and on the further

ground that i+ relates to transactions which have arisen

since the commencement of this suit, the letter being

dated Xovember !^h, 1897, an<l it fnrtlier appears thtat it

is a letter fi'om F. C. Davidge & Company to J. C. Hogan.

Paper marked Libelant's Exhibit ''W a-nd returned

herewith.

Q. (By Mr. HOCxAX.) I propo>e to follow this up by

auDtlier witness. As such agent for this expedition, Mr.

Gould, I will a^k you whether or not you «old the ticket

to Charles IJulf; one of the libelants in this case.

(Objected to by proctor for claimant as leading.)

A. By reference to my stub-book, I can answer that

question.

Q. Please do so. A. Yes, sir, T did.

Q. On what date?

A. I haven't the date; the tickets were not dated.

Q. Where was that sold?
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A. At my office in Seattle.

(2- He paid the passage money?

A. He did, yes.

Q. How much? A. |300.

Q. What trans-portation ri^'hts did that entitle him to?

(Objected to by proictor for claimant, for the reason

that the ticket is the best evidence.)

Q. What was said as to transportation rights that were

to be given him, between what points and as to what

freight he would be entitled to carry with him?

(Objected to by proctor for claimant ais incompetent.)

A. He was told? that he would be entitled to through

transportation from here to Darwson City.

Q. (By Mr. PETEKS.) Mr. Gould, the ticket which

you sold Mr. Ixuff had the terms and conditions of the

transportation upon it, didn't it?

A. The order for the ticket on the "Bristol," from Vic-

toria to St. Michaels.

Q. Have you got a copy of that order there?

A. I have.

Q. That was what was delivered to Mr, Kuff, when he

paid his .f300? A. That is the order.

Q. For a ticket on the "Eugene"? A. Yes, sir.

il. Now, these two papers, that is, the order for a

ticket on the "Bristol" and the ticket on the "Eugene,"

contains the conditions of the trainsportation; that is it has

a stipulation on it as to the amount of baggage and so

forth? A. Yes, sir.

(Proctor for claimant objects to any parol testimony,

which attempts to vary the contract contained on the

ticket.)

Q. By Mr. HOGAN.) Between what points would that

furniish him transportation, and what baggage or other

rights did it give him?

A. It furnished him—we sold the ticket or furnjished
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a ticket from Seattle to Victoria on the "Kingston," I be-

lieve, or the "City of Seattle," the boats running between

here and Victoria, I don't know the name of the conipiany

operating that boat, but we furnished the transiportation

between here and Victoria. Between Victoria and St.

Michaels we furnished an order on F. C. Dayidge & Com-

pany covering the transportation between Victoria and

St. Michaels. The ticket for paissage on the "Eugene"

was also given the pasisengers here, and the order on F.

O, Davidge & Company.

Q. Can you tear one out?

A. Yes, I will furnish you one of the orders and mark

the stub.

(Proctor for libelant offers the paper in evidence. Pa-

per marked Libelant's Exhibit "X" and returned here-

with.)

Q. Can you furnish a ticket to the "Eugene"?

A. I can, but I may be called upon to account for it.

(Witness produces blank ticket to commissioner indi-

cating upon the stub the purpose for which the ticket was

detached. Proctor for libelant offei's the ticket in evi-

dence. Proctor for claimant objects as inconupetent, for

the reason that it is not connected in any way with the

owners or claimant of the "Eugene." Paper marked Li-

belant's Exhibit "Y" and returned herewith.)

Q. Now, these two pieces of pajK^r were given to the

passengers when they paid the passage money. You

mentioned something about furni.shing thero transporta-

tion from Seattl-e to Victoria?

A. There w^as a card, a ticket calling for regular trans-

portation, first class passage on the boat between Seattle

and Victoria, which was supposed to be a part of the con-

tinuous passage.
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Q. That was all included and paid for in the sium of

$300? A. Yes, sir.

C^. 1 will ask you if you also sold tickets in tli^e same

manner for piassage in the same manner to Gusta^v Ja-

cobi, another of the libelants here?

A. Gustof Jacobi.

Q. And Fred M. Lyons? A. F. M. Lyons.

Q. I will ask you if you also sold him a paissage in the

same manner? A. Yes, sir.

q. What amount did he pay for it? A. |300.

Q. On this same voyage? A. Yes ,'Sir.

Q. And under the same circumstances?

A. Yes, sir.

Q. And W. Gary? A. W. Gary.

Q. You sold him piassage from Seattle to Daiwson

Oity on this voyage? A. I did.

il What amount did he pay for it? A. pOO.

Q. Mr. McKnight? A. E. W. Knight

Q. What did he pay for his? A. |300.

Q. And these received such papers as you gave to Mr.

lUiff? A. Yes, sir, they did.

Q. Now, at the time these tickets were sold, wa^s thiere

any officer of the Portland and Ala.ska Transporta,tioin

Gompany presen-t in your office?

A. I cannot say whether he was present at that par-

ticular time or not, but one of tlie McGuires was there

nearly all the time.

Q. Which one of them?

A. W. W. was there the greater part of the. time.

Q. T will ask you w^hether or not when these tickets

were sold, the manner of making the voyage wais explain-

ed to the passengers? A. It was.

(Objected to 'by proictor for claimant becauise the ticketis

themselves contained the stipulationis in regard to trans-

portation.)
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Q. Did they make any inquiries as to how the expedi-

tion was to reach Dawson City?

A. They wanted a general outline of what they were

expected to do.

(Proctor for claimant objects for tlie reason that the

inquiry should be directed to the particular libelants,

and not what was said to the passengers generally or out

of their presence.)

A. They wanted us to outline the proposition.

Q. How the boats were to sail?

A. How they were to sail and give thean all the infor-

mation that we could in regard to the matter.

Q. And what were tliey told as to the manner of the

sailing of the boats and from what points they would sail?

A. They were told that they were to take the "Kings-

ton" or "City of Seattle" from here to Victoria, where

they, together Avith their baggage, would be plaiced on

board of the siteamship "Bristol" which would take in tow

the "Eugene."

A. Yes, from that point or the original intention was

to sail from Comox with the "Bristol," but that was

changed and the "Bristol" came down to Victoria and

took the passengers and freight there.

Q. With the "Eugene" in tx)w?

A. The "Bristol" was to pick up the "Eugene" at

whatever point she might be at the time of sailing and

take her in tow.

Q. The idea was to pick her up and place her outside

of British waters?

A. I believe that was the reason for their not having

her in Victoria, was to avoid customs officers.

Q. . Now, what were they told as to the delivery of their

baggage?

A. They were told to place it on the wharf.

Q. At what place?
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A. Yesler wharf, and get receipts in the regular way.

Q. Who was to take charge of it at tluat pointt?

A. They were to get receipts from the wharflnger.

Q. Was that to end there?

A. That was to end their responisibility, so far ais their

baggage was concerned until they arrived at Dawson
City.

Q. (By Mr. PETERS.) Mr. Gould, do 1 understand

this was told by you to the passengers generally?

A. It was told by the McGuires and myself, yes.

Q. So that what you have been testifying to, some of

it was at times told by you and some of it by the Mc-

Guires?

A. Yes, any inquiries to me tbat I did not under-

staiud fully and had not been fully instimcted on, I would

refer the passengers to Mr. McGuire and he would answer

them.

Q. And he would do so sometimes in your hearing

and sometimes not? A. Yes sir.

(Proctor for claimant objects to the testimony of the

witness as being at least partly hearsay, and moves to

strike out all the testimony of the witness in regard to

any conversation or admissions, or letters or telegrams

or representations of W. W. McGuire or P. H. McGuire,

or E. B. McFarland or Johnson the purser or other par-

ties about which he has testified, no connection having

been shown between these parties and thiose which are

competent to bind the owners of the steamer Bugene.)

Cross-Examination.

Q. (By Mr. PETEBS.) Now, Mr. Gould, you have

been a resident of Seattle for a long time, have you not?

A. In the neighborhood of three years.

Q. And your business has been that of selling type-

writers? A. Yes, sir.
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Q. Any other business?

A. Well, I was iiaiudling safes for the Webb Safe &
Lock Conii>an^'.

Q. As th^ir local agent or general agent?

A. As their local agent.

Q. How long ago? A. Two years ago.

Q. Your office you say is (JIO L^irst avenue?

A. It is now.

(2. In what building?

A. StaiT-Boyd.

Q. Was it in that building at the time of tlie sales of

these tickets? A. Yes sir.

Q. What floor? A. First floor.

Q. Y^ou have stated that Mr. McGuire was the pres-

ident (^f the Portland and Alaska Transportation and

Trading (bnipany and W. W. Mc(fuire was secretary and

McFarland was manager.

A. That is my understanding.

Q. P>om whom did you understand that?

A. From the McCiuires' general conversation in r-e-

gard to the company and so forth.

Q. You never understood it from anybody else except-

ing the McGuires or McFarland.

A. I believe thiit Mr. Greer from Portland, who went

up to Victoria during the time that the passengers were

being delayed there—he came through here and I be-

lieve that he told me that that was the relation they bore

to the company.

Q. Who was Mr. Greer?

A. ITe was Davidge's agent i\\ Portland.

Q. What was Davidge & Oomipany?

A. They were supposed to be the people whio had the

Bristol.

Q. I am not asking as to that, but I am asking wheth-

er it is a corporation or a copartnership.
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A. With the McGuires?

Q. Now who constitutes Davidge & Oompany?

A. 1 don't know, who the c'omx>any is, but I have seen

F. C. Davidge.

Q. You have seen F. C. Davidge himself?

A. Yes, sir.

Q. Where did you see him?

A. I saw him at the time he came down here to ar-

range the business.

Q. With you? A. Yes.

Q. So that it was Davidge who employed you?

A. Davidge and McGuire came in the office together,

and they both seemed to be mutually arranging it in some

way,

Q. Now, what w^as yonr compensation in this matter?

(Objected to by proctor for libelant as incompetent,

irrelevant, and immaterial.)

A. Four per cent of the passenger tickets.

Q. Of the gross receipts?

A. Gross receipts of the passenger business, I had no

percentage on freight.

O. With whom was that arrangement made?

A. With H. P. Mi(-Guire with F. O. Davddge.

Q. Now, you retained that out of the money you re-

ceived for the sale of tickets? A. I did.

Q. All moneys you received from the sale of tickets^

you have since deposited in banJ^s?

A. Yes, sir.

Q. And you never hiave had any accounting with the

McGuires or the Portland and Alasika Trading and

Transportation Company or Davidge & Company?

A. I sent them statements, that is^ you might say that

I have had an accounting because I itemized everything,

I miade statements, but they have niever checked my
vouchers.
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Q. To whom did you send tha±2

A. I gave E. B. MeFarlaiid a copy ami mailed a. copy

to Da vidge.

Q. How long ago was that?

A. When Mcl^'arland was over lieix^, during the time

of the sale of tickets, vvais when 1 made out mj lirst state-

ment. The last statement or the final account either the

copy or the original, was given lo one of the Mciiuires,

a,nd the other mailed to Davidge.

Q. About how long ago was that?

A. Well it was after the sailing of the boat, I believe.

Q. About how much did you reoeive in comm^issions?

(Objected to by jjroctor for libelaut as irrelevant, and

immaterial.)

A. I do not recollect.

Q. About how much?

A. About five hundred dollars T thinJi.

Q. Do you remember what apipeared on that poster

that was on your bicycle rack? A. No, I do not.

Q. Did you get a copy of it? A. No, sir.

(}. Did you get that yourself?

A. No, I did not Iceep it.

Q. Do you recollect whiat beca^me of it?

A. It was destroyed with a lot of other rubbish there

in the office at the time we cleaned it up to get it out of

the WRY.

Q. Has anybody ever inciuired about it since?

A. Not to my recollection.

Q. These advertisementis in the newspapers that you

refer to you say they were all in the Post Intelligencer?

A. Why, all that I noticed I believe were.

Q. Well, were there any other advertisements besides

those which you have offered in evidence here?

A. That I do not know.
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Q. Do these clippinjis which you have offered in evi-

dence here in'cliide all the adverti-siements in. t'hat time?

A. That is more than I can say. I do not often read

the advertisements—I did not f)ften read all the advePtise-

ments that were in the "P. I." I was very busy at the

time.

Q. The only one that you can recollect reading is this

one that you refer to wMeh says that W. W. MeGuire and

resident agent Gfmld of the comptany were about the busi-

est men in Seattle yesterday?

A. Yes, I thought that was a, pretty big "jolly" at that

time, because we were niot very busy that day.

Q. That is the only one you really recognized as hav-

ing seen in the newspaper and was written by one of the

McGuires? A. I can recognize otliers there.

Q. Just point to some others and tell me who wrote

them.

A. I think this one marked Exhibit "G"; I think that?

was written by McGuire and Semple.

Q. Who wias Semple?

A. He was one of the passengers.

Q. What makes you think it was written by McGuire

and Semiple?

A. Because I remember he was asking me for a list of

the passengers, trying to get a list of the passengers and

a list was made up for the "P. I."

Q. Did you actually see the article before it was pub-

lished? "A. I heard them read it.

Q. Now^, these letters and telegrams which you have

offered in evidence as being received from the McGuires

and McParland, purport to be received from Davidge &
Co. Have you got the letterpresis copies of all the cori^-

spondence that went from you or from the McGuires

through your office, to Davidge X- Co.?
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A. I do not know wheitlier I bave or not; some might

have been telej^rams. I was very busy at that time and

worked early and late, and handly had time to write any

letters, and if I did, the chances are tlnat I may have just

thrown it in an envelope and sent it without copying,

Q. You keep letterpressi copies in your office?

A. I do, yes, sir.

Q. Well, will you be kind enough to bring up the let-

terpress copy books after lunch in which you would have

any copies of letters to Davidge & Co. or with either of

the McGuires, or McParland or Johnson, or any matter re-

lating to the "Eugene"?

A. Yes, I can bring them up, if required to do so. I

do not like to have the books put in evidence for I need

them.

(At this time hearing adjourned to 1:30 P. M.)

Afternoon session. Continuation of proceedings pur-

suant to adjournment at 1:30 o'clock.

Mr, C. W. GOULD, on the stand for further cross-exam-

ination.

Q. (By Mr. PETERS.) A great many of these tickets

were sold through brokers, were they not?

A. Why, through outside men that were appointed by
Mr. W. W. McGuire and H. P. McGuire.

Q. Well, these men got a commission on eaich of them
they sold, did they not? A Yes, sir.

Q. They' were men who might be called ticket brokers

or scalpers? A. I called them outside rustlers.

Q. Now, about how many of these tickets do you sup

pose, of the three hundred tickets, were sold in that way?
A. I do not know; it shows in my report.

Q. Well just an estimate, could you give what propor-

tion?
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A. I presume the oonimis«ions would amount to some-

tliini>- in the neigliborhood of fiA^e hundred dollars, m/ajbe

more.

Q. Well, how much would that indicaite, then?

A. I^hey gave them six per cent on whaitever business

they brought in.

Q. So that each ticket selling for three hundred dol-

lars, six per cent of the gross amount of tickets sold by

the outside rustlers would be represented by the five hun-

dred dollars—that is your idea?

A. That is an estimate.

Q. Now, do you know whether a ticket was sold to

Ruff or Jac'obi by outside rustlers or whether they were

sold in the office?

A. I can tell by that statement; my stub, I think, will

show. I can tell \yy my statement in this letter-book.

(Examining letterpress book.) H. C. Smithson received

|i8 comimisision.

Q. How about Jacob!?

A. I do not think there was any commission paid on

Jiacobi.

Q. But the ticket to Euff wa'S sold by outsider rustlers

and the commission paid?

A. Yes; that was H. C. Smithson. I furnished all the

tickets and received my commission on them, too.

Q. Now, all of vour statements of disbursements made

and amounts received for the sale of tickets were rendered

by you to Davidge & Oompau}^, in Victoria?

A. Also to tTie McGuires.

Q. You do not find, then, any copies of letters which

you sent in answer to these letters which you have intro-

duced in evidence, that of August 17th?

A. What does that refer to—that letter does not state

it is in answer to any of my letters, and I do not think I

had written these people prior to that time.
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Q. You do not thinik that was in response to any of

j^OTir letters— thiat was a, letter from Portland, August

17tli? A. Yes, sir.

Q. Now, have you got that letter of the 22d of Sep-

tember to which Davidge hats app'arently referred in the

letter of September 24th? A. No, sir.

Q. You see that he says in that that they have receiv-

ed your favor of the 22d, and will be i^lad if you are able

to recover the thirty-five dollars from the McOuires.

What was the controversy that you had with the Mc-

Guires?

A. Why the McGuires went down to the agent of the

steamboat company, to the Kingston, and secured berths

for 35 passengers, agreeing to pay for them, and I was try-

ing to protect Mr. Pope, who is cas'hier of the siteamboat

company, by deducting that amount from the receipts for

the tickets.

Q. And David ge <S: Cioinpany would not have it?

A. Davidge & Co. thought that that was a matter that

McGuire ought to take care of.

Q. Sio they insisted on your paying them |35 which

you held out?

A. No. They had drawn out the |35.

Q. You wanted them to return it?

A. I wanted them to return it so that I could pay that

bill.

Q. They insisted on retaining it and they did retain

it? A. No, they r(4umed it to me.

Q. Now, they say here that they are sorry to see th^it

they (the McGuires, T siipp^oise) are trying to make trou-

ble for you? A. Yes, sir.

Q. He says further that it is the McGuire people who
should furnish the bonds that you require. What was

that?
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A. Several of the passengers or the McGuires them-

selves, I think, came to me aM siaid that the piaissengers

intended to have all those who participated in the sale of

tickets and that were in anywise interested in this expe-

dition, in the way of agents, aiTested for embezzlement

Well, I knew if I was arrested on that charge, along with

the rest of them, I would either have to go to jail or fur-

nish bonds and I asked David ge, in case thait was done,

if he would go on my bond, and that is ^Vhat that matter

refers to.

Q. Now, tiie passengers did complain to you and to

others who had sold tickets and had been insftrumenital in

getting them to take this trip on the "Briistol," they did

malie complaints to 3^ou of their treatment, did not they?

A. There were several of the passengers in to see me,

but there was none of them that said they blamed me in

the leaist.

Q. But they did make coinplalnt of the agen/ts gener-

ally, who sold them the tickets?

A. Yes, they seemed to be making oomplaint*; of Da-

vid ge and McGuire.

Q, There was a good deal of outcry among them

against Davidge and McGuire? A. Yes, sir.

(}. Of their unfair treatment im having boughit these

tickets and not having completed the trip?

A. Yes, sir.

Q. They expected to hold the agents liable?

A. They expected to hold the owners of the boaitis lia-

ble.

Q. Well, did they threaten to arrest you and Davidge

and the McGuires, and anybody who were instrumental

in selling the tickets?

A. That came to me indirectly, so I couild not say

whether there was any truth in the report or not.

Q. But you believed it at all events?
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A. I thought it may be possible.

Q. Now, the arrangement about these boa4:s, Mr.

Goukl, as to the manner of their going up thete, was that

the "Bristol" should be coaling at Oomox and the passen-

gers should be taken over there from Victoria?

A. That was the original arrangement, I believe.

Q. And the '"Eugene" was to go up from Portland to

be tow(Ml up from Poi'tlnnd to Port Angeles, and then be

towed up tliere to join the "Brisitol" at Comox and the

"Bristol" to take her on up to St. Michaels?

A. That, I beli<'ve, was the original plan.

Q. Now, that was communicated to you, was it not?

A. Yes, sir.

Q. And that was your informa-tion when you com-

menced selling tickets to passengers?

A. It was when I started in selling tickets.

Q. Now, that is contained in this statement, which

purports to be from Davidge to you (i^eferriiig to exhibit

"T") this letter of August 20, 1897?

A. It is contained there, you say?

Q. This shows that as late a;s that time, so late a® Au-

gust 21st or 22(1, you must have been uiidpr that impres-

sion that that was the manner of the sailing of these

ships? A. T presume thiat is so.

Q. Now, wlieii you isay you gpve these passengers the

information whicli you did give them, or these people

who bought ticlrets, thnt was the inform^ition you gave

them in regard io the vessel, was it not?

A. I did, up until the time I received other informa-

tion.

Q. When was that?

A. I don't know; T don't remember. :

Q. Now, most of these passengers went over to take

the "Bristol" before the 24th of August, did they n«t?

A. Yes, about the 24th.
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Q. So tliat you did not get any informiation to the cou-

trary between the 22d, and you must have got this letter

of August the 24th, when these people wenft over?

A. I do not recollect the time. I tliiink I received a

message, stating that the boat would go to Victoria, but

1 do not know the date.

Q. Now, let us refresh your recollection. On Septem-

ber 24tli, Davidge & Company wrote you about that $35?

A. On September 24tl) ?

Q. Yes, A. That's about a month alter?

Q. Yes, I see. That would not throw any light on it.

I was thinking it was August 24th. Had you ever seen

the steamer "Eugene"? A. Yes.

Q. Had you ever seen her at the time in Augusit when
you were iselling these tickets? A. I had not.

Q. Did you know anything about her?

A. Only what tlie McGuires told me.

Q. She was esteemed to be a good river boat?

A. They claimed she w^as.

Q. That wais the puifpose of her being taken up to be

used on the river? A. Yes, sir.

Q. That is what you told the passengers, was it not?

A. Yes, I uniderstood slie was a good staunch boat.

Q. For the river? A. For the river.

Q. And they thought she would be able to make the

trip without any trouble whatever; that was the last

thing that entered our minds; that tliere would be any

trouble betw^een Victoria and St. Michaels.

Q. Do you know what time the "Bristol" returned to

Victoria?

A. I do not remember, but it was after—^se^^eral days

after slie was to Tiave sailed. T believe there were sever-

al days' delay—four or five days' delay.

Q. I did not mean before her setting out on the trip,
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returninjj^ to Coinox, but when she returned from Alert

Bsij and gave up the trip. A. No, I did not.

Q. Did you ever see this release, M'liich is said to be

signed by Ruff and others? A. No, sir.

Redirect Examination.

Q. (By Mr. IIOCIAN.) Now, turning to piage 223 of

your letter copy-book, I will ask you what that is there at

the top of the page.

A. That is an order on F. C. Davidge of Victoria, for

transportation on the "Bristol." The "Bristol" and "Eu-

gene" to Dawson City—from Victoria to Dawson city.

Q. And this below it on the page there?

A. This is a receipt.

(Proctor for libelant offers the documenits referred to in

evidence. Objected to by proctor for claimant; firsit, be-

cause they appear to be letterpress copies, and the Avit-

ness has not shown an excuse for tJie absence of the orig-

inal, the original not being accounted for; and second, be-

cause they fire incompetent, becfaiise this is redirect ex-

amination, and nothing hns been called for in the cross-

examination that would warrant this.)

Q. Is this a copy of a letter you mailed?

A. Yes, sir.

Q. This is a copy handed to Davidge & Comx>any?

A. That is a copy of an <;rder thnt I gave the pa.ssen-

gers to hand to Davidge?

Q. Whosp signature is that to this lower receipt?

A. W. W. McGuire.

Q. You know his handwriting? A. Yes, sir.

Q. That is his hiandwriling, as secretary of the com-

pany? A. Yes, sir.

(Proctor for claimant objects to the letters or the wait-

ings as before stated, they being only copies, and no ex-
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(•use being olfered for failure to inti'oduce the originals.

We do not base our objection upon the offer of piroctor to

read the documents into the record. Proctor for libelant;

reads documents offered.)

"Seattle, Was^hington, Aug. 21, 1897.

F. C. Davidge «S: Company, Victoria, B. C,

Tills will entitle the bearer, Mr. Joseph Jiskna, to trans-

portatio'n, Victoria to Dawson on 'Brisitol' and 'Eugene.'

We have accepted |20d in cash, balance to be worked out

on boats, per agreement with Mr. McGuire.

(Signed) C. W. GOULD, Agent."

"Seattle, Wash., August 21, 1897.

Received of Joseph Jiskra |200, to apply on transporta-

lion Seattle to Dawson, Noirthwest Territory, via steamer

'Eugene.' It is expressly understood and agreed that

said Joseph Jiskra shall work on board ships 'Bristol'

and 'Eugene' at whatever duties may be assigned to him

by officers of said ships during said trip, in payment of

balance of flOO, due on this ticket. This aiso includes

transportatiion on 1,000 pounds freight.

(Signed) JOSEPH JISKRA,

(Signed) W. W. McGUIRE,

Secretary Portland and Alaska Transportation Oompany.

W^itn esses

:

William H. Giles.

C. W. Gould."

Q. You were present when McGuire signed that, were

you? A. I was.

Q. I will ask you what this letter is on page 481 of the

letter-book?
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A. That is a letter addressed to F. C. Davidiie & Com-

pany, \^ictoria, B. C, under date of August ITtli, 1897.

(Proctor for libelants offers tlie letter in evidence.

Proctor for claimant objects to the introduction of the

testimony for the same reasons offered to the admission of

the memorandum and receipt last above read.)

"Seattle Wash., August 17, 1897.

Mr. F. C. Davidge & CJompauy, Victoria, B. 0.

Gentlemen: Mr. McGuire, handed me the following

memo., 'Write Mr. Davidge at Oiuce tJiat Mr. McGuire has

closed contract for 1,000 lines of write-ups in "Post-Intel-

ligencer," with the understanding that it be paid by

Thursday. Have him instnict you by wire to pay flOO.OO

for his account as per agreement with McGuire. If not

paid by Thursday wire ^.o pay (33 per cent m^re).' The

above itself is explanatory. I presume that it is fully un-

derstood between yourself and Mr. McGuire. I am sorry

I could not see you before you returned to Victoria, but I

received memorandum left with my man. Everything

starts off with a vim, and J think we are going to be able

to fill out the list without much trouble. They have been

having considerable trouble with the piassengers of the

"Humboldt," and for awhile it looked as though they

were going to desert that and make a break for our boat,

but at this winting they have patched mattera up for the

time, and hope to get out of town some time to-morrow.

They are short of room for freight, and we may get a pull

at them yet. The freight man of which you six)ke has not

shown up, as yet. I presume tbat he wiill be on hand to-

morrow. You did not leave any local tickets covering
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the paissage from here to St. Mic'liaels, and it was abso-

lutely necessary thai we have soiniething, so I had some

printed. I inclose sample proof of ticket for your infor-

mation. If this arrangement does not meet with your ap-

proviil, kindly wire me and send the ticket you desire.

You will note that under the arrangement, as outlined in

this ticket we furnisJi passengers with local from here to

Victoria, and an order on you for transportation from

Victoria to St. Michaels. When they get to Victoria,

you people can arrange their passage to connect with the

'Bristol,' and they will not be crying around here over the

two transfers. Mr. McGuire wired you to-day with ref-

erence to taking s<jme freight for the 'Humboldt' that it

could not handle, but received no answer up to this writ-

ing. The proposition was tliat tlie 'Humiboldt' people

were to deliver all freight at Victoria, and we take it

from there to St. Michael. Mr, McGuire could not see Ms

way clear to talk with them on the proposition of taking-

freight from here, and has held back a little to see what

they had in their haudis before we committed ourselves.

It looks as though they hiad bit off more than they could

chew, and in case they could not take the freight, the

passengers to whom it belonged would desert and come

to us. Mr. McGuire thinks it might be well enoug^h to

quote a pilce .at which the freight could be delivered at

St. Michaels, taken at Victoria, and in case the question

comes up again, we will be in position to act intelligently

on the matter. Mr. MicGuire requests me to mention the

matter of the Hustler (should be Hassler), ais the matter

has to be closed up pretty soon, and may be you bad over-
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looked it in the shuffle. Will endeavor to keep you fully

informed; shou]d anything of unusual importance trans-

pire, will wire you. Have m^ade arrangememts ^N-ith the

Puget Sound Bank, as suggested by you while here, and

have deposited in the neighborhood of |1,760 to your cred-

it to-day. Very truly yours,

C. W. GOULD."

Q. I believe that is aJl except your account, is it?

A. Yes, sir.

Q. Now, you say you rendered an account to H. P.

McGuire, president of the company, of all moneys thiait

you received from the sale of tickets? A. Yes, sir.

Q. And also an account to Davidge & Company?

A. Yes, sir. They were made in duplicate.

(Testimony of witness closed.)

At this time, further proceedings were adjourned till

Friday, November 17th, at 10 A. M.

Mr. J. n. JOHNSON, a witness called in behalf of the

libelant, being duly sworn, testified as follows:

Q. (By Mr. HOGAN.) Where do you live?

A. Portland.

Q. Wha-t is your business? A. Steamboat businesis?

Q. What is your business during the month of August

last? A. Steamboat busiiiess.

Q. What relation did you bear at that time to the firm

of F. O. Davidge & Company, of Victoria?

A. I was tlieir representative in Portland; also repre-

sentative on board the steamship "Bristol."

Q. Are you still their representative?
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A. No, sir.

Q. You are acquainted witli tlie steamship "Bristol"

and the "Eugene"? A. Yes^ sir.

Q. Were yO'U familiar with the business triansaictions

in the month of August last between the Portland and

Alaska Trading and Transportation Oompany and the

steamer "Bristol" for the voyage of Alaska?

(Objected to by proctor for claimant as imma,terial.)

A. In August, I was on board of the steamship "Bris-

tol."

Q. Was there any contract extant at that time between

the Portland company and Davidge & Oompany in regard

to that voyage?

A. Yes, sir. I was absent during the negotiations

yon know of, that contract; I was in Alaska.

Q. Was that contract in writing? A. Yes^ sir.

Q. Have you it with you? A. Yes, sir.

Q. I would like to have you identify the signatures to

it. That is tlie contract you have there, is it?

A. Yes, sir.

Q. By whom is that signed?

A. By F. CI Davidge & Oompany and the Portland

and Alaska Trading and Tl-ansportation Oompamy, by H.

P. McGuire, president, and the Portlaind and Alaska

Trading and Transportation Oompany, by E. B. McFar-

laud, vice-president and general manager.

Q. Yon recognize the signatures to that paper?

A. Yes, all except H. P. McG^nire, whjoise signature I

never have seen.

Q. Do you know the signature of McParland?

A. Yes, sir.
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(Proctor for libelant oft'eris in evidence the document

produced by the witness^ and desiires thiat a copy be sub-

mitted in place ot the original, m that the original be re-

turned to the witness. Proctor for claimant objects to

the admission of the document in so far ais it piurports in

any terms to bind the siteamboat "Eugene.")

This article of agreement entered into this ISth day of

August, 1897, between F. C. David ge & Co., of A^ictoria,

B. (\, of the one part, and the Portland and Alaska Trad-

ing and Transportation Company, a corporation., repre-

siented by H. P. McGuire, its president, and E. B. McFar-

land, its vice-president and general manager, of the sec-

ond part, witnesseth:

That whereas the siaid F. C. Davidge & Oo. are the char-

terers and managers of tlie steamship "Bristol," a regis-

tered British ship; and

Whereas, the said Portland and Alaska Trading and

Transportation Cdiiipany, a corporation, are managers

and owners of tlie sternwheel steamer "Eugene,'' a regis-

tered American steamboat, which they desire to sail up-

on the Pacific Ocean from Comox, I^. C, to St. Michaels

in Alaska, and desire to make this agreement, whereby

the said st(^amsliip "Bristol" shall act as a convoy to the

said "Eugene" between the said Comox and St. Michaels.

Now. this ngreement witnesseth tliat ea,cli party here-

by 1Mutually covenant and agree to and wiith the <vther of

them, its niid their executors, admiinistrators, succes.siors;

and assigns, by these presents, that is to say:

First.—That the said first p;i,rty doth ngr('e to carrv'

two hundred (200) persons or passf^ng^rs for the piarty of
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tlie second part from Seattle, Wasliingtoii, to St. Mich-

aels, Alaska, on such steamer or vessel as may be charter-

ed or secured by the party of the first part from Seattle,

Wash., to said Comox or other port lying near there,

there to be transfen-ed from the said steiamer or vessel to

the said steamship "Bristol," and to be transferred thence

to the said steamiship "Bristol'' to St. Michaels, Alasika,

and tOi allow one (1) ton free personal baggage to each

person, and upon the said trip between Oomox and St.

Miclnaels, the said steamship "Bristol" shall act as con^

voy to the sternwheel steamer "Eugene," the said steamer

"Eugene," and anything in the said "Eugene" during the

time it is in the convoy of the isteamship "Bristol," to be

wholly at the ow^ner's risk, and the said convoy to con-

tinue for a period of fifteen (15) days from the time stated

in this agreement for the departure of the said -steamer

"Bristol" from the said Oomox, B. C, and for each addi-

tional sailing day of th-e said steamship "Bristol" as con-

voy to the said "Eugene," the said party of the second

part is to pay the said pai*ty of the first part (|200.00) two-

hundred dollars per day for suich services as convoy.

Second.—The party of the second part doth hereby eur

gage to provide and furnish not less than one hundred

and fifty (150), or more than two hundred (200), passen-

gers on board said "Bristol" by twelve (12) o'clock noon

of the day herein provided for the sailing of the said

steamship "Bristol" as convoy from Cbmiox, and to pay

such party of the first part one hundred (100) dollars pas-

senger fare for each person so conveyed from Seattle to

St. Michaels, and to pay the said party of the first part
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huDidred and fifty (150) piassengers tbait the said seoiond

party shaJl faiil to furnish, it being unidierstood thiait the

said second party is to pay for one hundred and fifty

(150) passengers, whether they furnisli them or not, and

in addition thereto to pay first panties one hundred (|100)

dollai's for each passenger in exc ess of the one hunidred

and fifty (150) paissengers for such transiportation ais pro-

vided in this agTeement between Seattle lamd Sit. Michaels,

and in addition thiereto to pay the party of the first jxart

one-half (^) of the cost of the fare of eac'h paissenger be-

tween Seattle and Comox, such fare to be aiscertained and

paid prior to the sailing of the steamer or vessel th^t may

be ciiaiitered to transport said passengers from Seattle to

Oomox.

Third.—It is further agreed between ithe parties here-

unto that during the said convoyship thiat the master and

owner of the said steamer "Eugene'' shall taJie directions

and instructions from tlie master of the "Bristol," as to

tbe sailing and handling of the said "Eugene," and /that

the said "Eugene" is to furnish its own motive power, at

its own proper cost and expense during the said^voyage.

l^mrth.—That tlie said "Bristol" shall give to the said

"Eugene" tow, whenever called upon to do so by the mas-

ter of Um "Eiigene," and also in, case of stress of weaitlieir

or other accidents happening to the said "Eugene"; and

it is further agreed that in case of tlie fortunes of weath-

er or any other misfortune of any kind wliatsoever hap-

pening to the saii<l "Eugene," the saiid steamship "Bris-

tol," or tlie said owners of the said "Bristol," or the par-

ties of the fii'st part hereunto, shall not in any manner
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whatsoever be bouiucl to make good tbe said steamer "Eu-

gene"' itself or anything in the said "Eugene."

Fifth.—It is further agreed that no loss of siailing days

of the said "Bristol" shall be lallowed on aiccounlt of acci-

dents to the said "Eugene" or stress of weather comipell-

ing the said "Eugene" to put into port, and that the said

"BriBtol" sihall stand by in case of such stress of weather

or accident and be entitled to the reckoning of sialiling

time and to compensation herein provided, the same ais

though the said "Eugene" was sailing.

Sixtli.— It is further agreed that the sailing tiooie sthall

comimence to be computed from the time provided in this

contract for the depiarture of the said "Bristol" as convoy

from Comox and that any delay in starting on said voy-

age from said Port Comox caused by the failure of the

said "Eugene'' to be ready to start in conveysliip from

said Comox upon the day herein provided for the sailing

of the said "Bristol" from said Comox shall be reckoned

as piart of the fifteen (15) sailing days for convoyship with-

out additional charges that are provided in this contract.

Seventh.—^It is further agreed that in case the said

party of the firsit part shall have passengers or freigiht to

unload at Dyea, that the said time so occupied in so un-

loading s'hall not be considered sailing days of ithe said

steamer "Eugene"; and it is further agreed between the

parties hereunto that the said first piart shall have the

free use of tlie said steaimer "Eugene" and her crew in un-

loading passengers and freight so sibipped by the said

first party in the said "Bristol" to St. Michaels, and shall

likewise have the free use of the said steamer in unload-
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ing the said one hundred and fifty (150) pa«*»engers and

their baggage provided for iu this agreement at the said

St. Michaels, without cost or expenses to the said first

party for the use of the said steamer.

Eighth.—That the said steamer "Bristol's" sailing date

from Comox under this agreement shall be August 25,

1897, and that upon said date the said steamer "Eugene"

shall be ready to depart from said Comox, B. C, in convoy

of the said "Bristol," and the sailing day of the vessel or

steamer to be chartered or provided for the carrying of

the said paissengers and their baggage between Heattle

and Comox shall be hereafter designated, and not eairlier

than August 23, prior to the time provided herein for the

sailing of the said "Bristol" as convoy from Comox.

Ninth.—^It is further agreed by and between the piarties

hereunto that upon the sign/lng and sealing of this instru-

ment said party of the second part shall depos'it trw^o thou-

sand (12,000) dollars in the Bank of British Columbia,

in Portland, Oregon to the credit of F. C. Davidge & Co.,

and shall make a further deposit of fifteen thousand

(115,000) dollars, or shall have paid to the said F. C. Da-

vidge & Co. said fifteen thousand (|15,000) dollars on or

before the 23d day of August, 1897, and additional there-

to the sum of one hundred (f100) dollars for each passen-

ger over one hundred and fifty (150) passengers up to two

hundred (200) as provided in this contract; and it is

further agreed that the said two thousaind (|2,000) dollars

deposited in the bank upon the signing and sealing of this

contract shall be forfeited to the said party of the first

part in case the said party of thie second part shall fail to

pay in the said fifteen thonsand (|15,000) dollars to the
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s^iid bank or to the said piarty of the first part, as

Vereiu provided; and it i>s further agreed that the

said first party are to receive three hundred (|300)

dollars for each and every ticket froan Seattle to

St. Michaels isold by the said party of the finst part up to

the amount of fifteen thousand ($15,000) dollars, whic'h

sum shall be credited on the said fifteen thousand ($15,-

000) dollars to be paid for saaid one hjundred anld fifty (150)

passengers, and that upon the sale of a. sufficient numlber

of tickets at three hundred (|300) dollars each to make

fift een thousand ($15,000) dcdlars, the balanice of said one

hundred and fifty (150) tickets are to be delivered to the

said party of the second part without charge; and it is

further agreed in case the said party of the second part

shall have so deposited with the bank, or have purchaised

fifteen thousand ($15,000) dollars worth of tickets on or

before August 23, 1897, the two thousand ($2,000) dollars

herewith de-posited as a forfeit shall be applied in pay-

ment of such sums of money as may become due under

this agreement for the '^Bristol," acting as convoy to the

said "Eugene,"the sum to be held by the bank until re-

port shall be received from the raaisiter of the "Brisitol";

and it is further agreed that the sailing days to be paid

for the services of the "Briistol" ais convoy in excess of the

ten (10) daAAs covered by the two thousand ($2,000), de-

posit shall be due and payable by the second party to the

master of the "Bristol'^ prior to the casting off of lines at

St. Michaels*, and the said party of the second part doth

hereby agree to imdemnify and pay, or cause to be paid,

unto the said party of the first part, the ®aid fifteen thou-
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sand (115,000) dollar® for the one hundred and fifty (150)

passengers' fare to be furnished under this agreement on

or before the date of sailing from SeaitUe; and does fur-

ther agree to pay unto the said party of the first part two

hundred dollars (|200) dollars for eadh day o^v^er fifteen

(15) days ais pr^ovided in this conitraiet for the said "Bris-

tol/' aicting as convoy for the said "Eugene."

Tenth.—It is further agreed that upon the sale and pay-

ment by said party of the second part to the said party

of the firsit part of one hamdred and fifty (150) tickets,

and the payment of said one-half passenger fare between

Seattle and Oomox, said party are to have three tickets,

free of charge, from Port Comox to St. Michaels, and re-

turn to Victoria, B. C.

In witness whereof, the first parties hiave signed and

sealed this instrument, and the second partv has caused

this instrument to be executed by its president and vice-

president and general manager, tihey being thereunto

duly authorized by a resolution of the board of directors

of the said second party, to make, execute, and sign and

deliver this instrument.

F. 0. DAVIDGE & (X)MPANY,

Per pro. J. H. Greer,

By Telegraphic Authority from F. C. Davidge & C5o.

THE PORTLAND AND ALASKA TBADINO AND
TRANSPORTATION COMPANY.

By H. P. McGUIRE, President.

In presence of D. P. Johnson.

THE PORTLAND AND ALASKA TRADING AND
TRANlSPORTATION COMPANY.

By E. B. McFARLAND, Vice-Premdent and General

Manager.
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Q. Do you knew whether or not the voyage conltem-

plated in that t^ontract was afterwards undertaken by

th^se vessels?

A. Yes, sir, it was.

Q. Were you in the party tliat went on thiat trip?

A. I was on board the "Bristol" as purser of the

steamer.

Q. What time did you leave Viftoria, if you remem-

ber?

A. We left in the morniufi- about seven or eig^ht

o'clock, I think. This was the 31st of Auguist, I think.

I have got n very poor memory for dates.

Q. There is no controversy about the date; liow long-

did you proceed on your journey?

A. About forty miles outside of Queen Charlotte

sound,

Q. Wias the "Eugene" in tow during that time?

A. Yes, sir.

Q. Where was she picked up by the "Bristol?"

A. Out between Victoria and Comox. You miean^ go-

ing up?

Q. Yes.

A. Between Victoria and Oomox.

Q. Now, Queen Charlotte sound is as far a« you went?

A, Outside of Queen Charlotte sound.

Q. What was the reason for turning back?

A. The "Eugene" signaled to stop, and gave insitnic-

tions to the "Bristol" to be towed baick to the nearest

port; they signaled "broke dow^n; tow back to nearest

port."
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Q. The "Eugene" wais unable, then, to go further on

the voyage?

A. I don't know.

Q. That was the signal?

A. I presume so.

Q. How long <ldd you remain there before starting

back? '

A. We almost imineidiately turned back; as soon as

we could hail them and get their order, we turned back

right ofif.

Q. Where did you stop, the next port?

A. Tlie next port we stoipped at Alert bay.

Q. How far was that from where you turned around?

A. Oh, I suppose that must be a hundred miles, I

^uess.

Q. Now, at the time the "Eugene'' signaled to you

that she was broken down, and to turn around, or prior to

that time, was there any storm or bad sea?

A. Not what we would call a storm or bad sea.

Q. You may desicribe ^hat thipre wn,s of that nature.

There is some intimiation here ?u thf <ase that tiliei^'e was

a storm. Describe it as nenr as you can; the character

anid condition of the weather there at that time.

A. There wais verv little sea on, but a strong breeze,

at times s(]ually, but not what we AMould (^all heavy

weather.

Q. T believe you have in your possession two photo-

graphs taken at the time of the "Eugene," hiave you?

A. Yes, sir.

Q. 1 wish you would produce those photographs (wit-
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ness does »o) ; were you present when those photoj^Taphs

were taken?

A. I w^as on board of the ship.

Q. They were taken from aboard the "Bristol"?

A. Tliey were taken from aboard the "Bristol."

Q. T show you this photograph marked by the com-

missioner "AA" for idenitifieation; what boat does that

picture represent:?

A. That is the steamer "Eugenie" Shortly after she

signaled to stop.

Q. About how long after?

A. Oh, lesis than 15 minutes.

Q. That was taken from the deck of the "Bristol" or

some point on the "Bristol"? A. Yes, sir.

Q. Is she in tow there by the "Bristol" as represented

in that picture? A. Yes, sir.

Q. The tow line does not appear?

A. Thiat was a wire cable, and when the "Bristol"

stopped that cable disappeared.

Q. When was this other picture taken which has been

miarked for identification "AB," and w^hat does it repre-

sent?

A. About the same time; I cannot say whether im-

mediately before or after this other one.

Q. Is that the "Eugene^' in the distance there, in that

picture? A. Yes, sir.

Q. Had the storm abated any or had the wind gone

down when these were taken? A. No, sir.

Q. Just the same as it was during the blow?

A. Yes, sir.

(Proctor for libelant offers photographs in evidence.)
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Q. (By Mr. FLANDER.) Did you see the«e pbcyto-

graphs taken? A. No, sir,

Q. How do YOU know they represent the '^Eugene"

at these times?

A. From the position and genteral conditions that

show in the picture.

Q. The "Rugene" waf* towing behind the "Bristol"

for several days, was she not?

A. Several days, yes.

Q. She would be looking about the same on any of

these days, would she not^ A. No, sir.

Q. What would the difference be?

A. Well, in the first place we had no weather similar

to this, in my judgment. You can see she is practically

stopped, otherwise the tow-line would be visible, and

you could see the break of the water under he<r bow.

The position of the men on the deck of the liouse I remem-

ber distinctly; one is Oapt. Lewis, who was making sig-

niaJis; he would break a stick and throw it down on the

deck to indicate a break down, being too far away to

make us hear.

(Proctor for clnimant objects, for the reason the photo-

grap'hs are not sufficiently identified. Papers miarked

Libelant's Exhibits "A A" and "AB," and returned here-

with.)

Q. How long did you stop at Alert Bay after putting

in there?

A. T stayed there about two days and a half.

Q. What was done there, what was the purpose of

staying tbere so long, what was under discussion?
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A. Waiting there, putting the steamer in condition, or

making a decision as to what they would do with her.

Q. That is, the "Eugene"?

A. Yes, the "Eugene."

Q. Wihose decision were you awaiting?

A. The representatives of the steamer "Eugjene."

Q. What men?

A. Oapt. Lewis and Mr. E. B. McParland.

Q. Did they finally oome to a decision?

A. Yes, sir.

Q What was it?

A. That the "ElUgen^e" could not proceed to St. Mi-

chaels.

Q. Did McParland, as manager of the Portland and

Alaska Trading and Transportation Company, sign a pa-

per to the "Bristol" people? A. Yes, sir.

Q. Have you that paper with you?

A. Yes, sir.

Q. I would like you to produce that, Mr. Johnson.

(Witness produces paper.) In whose handwriting is this

paper?

A. Mr. McFarland's.

(}. Were you present when Mr. McParland signed that

paper? A. Yes, sir.

Q. That was at Alert Bay on the date it beai's date?

A. Yes, on board the steamiship "Bristol."

(Proctor for libelant offers paper in evidence. Object-

ed to by proctor for claimant in so far as there is any at-

tempt to bind the "Eugene" or her owners by any of the

statements made, the same being incomipetent for such
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pui'ijose. Bj agreement of procftons, the document was

returned to the witness, a copy thereof being made by the

commissioner amd inserted in the record.)

Libelant's Exhibit "AC."

Alert Bay, Sept. 6th, 1897.

Captain James Mclntyre, Commander S. S. "Bristol."

Sir: In view of the unseaworthy condition of siteamer

"Eugene," rendering her unfit for voyage to St. Michaels,

even witli repairs which it is possible to mal^e with means

available, and furthermore, owing to the urgent request

of a, large number, if not the entire list, oi paissengers on

board S. S. "Bristol," that said S. S. "Bristol" return to

Victoria, B^ C, we hereby request and authorize S. S.

"Bristol" to return to Victoria, B. C, in consideration of

which we hereby release and absolve said S. S.

"Bristol" and her Charterers from any and all ob-

ligation of whatever nature and kind, specified in

contract entered into by F. C. Davidge & Co. with

the Portland and Alaska Trading and Trtansporta-

tion Co., dated Aug. 13th, 1897, or that may be

cointingeut thereon, and furthermore, guarantee to com-

pensate the charterers of S. S. "Brtistol" for time lost in

attendance on sir. "Eugene" at Alert Bay, and in return

to toward Victoria, B. C, provided such service is not

called for under contract aforeisiaid. ^

Furthermore, we hereby agree to indemnify and pro-

tt^ct S. S. "Bristol" and her charterers against amy and

all claims which the passengers on boai'd said S. S. "Bris-
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tol" may nuake against S. S. "Brisitol" or her charterers,

by virtue and urwler tickets which they hold for pas-s'age

ou H. S. "Bristol," and under shipping receipfts for trans-

poration of freight.

POliTLAND AND ALASKA TRADING AND
TIIANSPOHTATION COMPANY.

By E. B. McFARlLAND,

Viee.-Pres. and General Manager.

Q. I will ask you if you have a letter from CJapt. Lewis,

who was master of the "Eugene" at that time, Mr. John-

son. A. Yes, sir.

Q. Was that letter written in connection with this re-

lease? A. No, sir.

Q. What date was it written on?

A. September Gth, 1897.

Q. That was the date the release bears?

A. Yes, sir.

Q. Who was Ciapt. Lewis, who signed that letter?

A. Master of the steamer "Eugene."

Q. To whom was that letter delivered?

A. Capt. James Mclntyre, master of the steamship

"Bristol."

(Proctor for Libelant offers in evidence letters produced

by witness.)

The WITNESS.—I object to leaving this letter here.

Q. Explain, Mr. Johnson, w)hy you do not w^ant to

part with this letter at this time.

A. It is needed in Victoria in connection with the suit

now pending tliere.
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Q. You may read that letter to the commissioner and

have him take it down.

A. "Alert Bay, Sept. 6th, '97.

Capt. Mclntire:

Dear Sir: Yours received and contents noted. I must

say that the steamer "Eugene" is not in a tit condition to

proceed with the steamer "Bristol" on her voyage north.

We will have to remain here until towed out or convoyed

by some steamer.

Yours respectfully,

C. H. LEWIS,

Master of Str. 'Eugene.'

To Capt. .Jas. Mclntire, Master of S. S. 'Bristol.' "

Q. Who does that letter belong to, Mr. Johnson?

A. F. a Davidge & Co.

Q. And under their instructions you are not allowed

to leave them on file here?

A. Yes, I am not allowed to leave it on file.

Q. What knowledge have you in regaird to the deliv-

ery of that letter, Mr. Johnson, by Mr. Lewis to Capt. Mc-

Intyre?

A. I have none whatever.

Q. How did you get the letter?

A. From Messrs. Davidge & Co.

Q. Did you have it when you returned to Victoria on

that trip?

A. No, siir; I presume Capt. M'clntyre had it.

Q. Do you know the si^ature of Oapt. Lewis?

A. No, sir.
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rProctor for claiman't moves to strike tbe teistimioiiy re-

lating to tbe letter orn the ground tiiat it is not identified,

and on tlie further ground that it cannot bind the "Eu-

gene" or her owners, and the testimony is inoomipetent.)

Q. Now, I would like to inquire whether C^ipt. Lewis

was present during nil the time these niegotiatiomis were

pending at Alert Bay, that you have testified to that lead

up to the signing of this release here by E. B. MeFarland,

manager.

A. I do not understand that question.

Q. Was Capt. Lewis present during any of that time,

and did he take part in amy of the negotiations oi* talk?

A. No, sir, if you refer to that document.

Q. Well, but during any of the previous convertsationis

which lead up to the sig-ning of this release, was Oapt.

Lewis—did you talk with Mm or did he talk with or take

part in any of the conversations? A. Nk), sir.

Q. Were there any meetings of passengens and the

masters of the boats, or other business during these two

days, to discuss the situatio'U tliere?

A. I presume so; I do not know.

Q. Do you know whether Caipt. Lewis attended any of

these meetings? A. I do not know.

Q. Mr. MeFarland was along the whole of this voy-

age, as far as you went, was he? A. Yes^ sir.

Q. And returned with you to Victoria?

A. Yes, sir.

Q. Now, do you know to whom the money was paid,

collected of these passengers for their paissage, w'ho was

it paid to in the first instance?
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A. Paid to F. C. Davidge & Co., as agents for the Port-

land and Alaskia Trading and lYauinportatiou Couii>any,

through their various subagents.

Q. Davidge & Co., tnen, were agents for ithe Portland

and Alaska Trading and Transportation Cormpany In thx?

sale of these tickets, were they? A. Yes, &ir.

Q. Was any of tbaft money paid to the Portland and

Alaska Trading and Trans^portajtion Oonnpany—^if so,

what amount?

Q. (By Mr. FLANDEKiB.) He says he was agent in

Portland. I want to know whether he knows, before he

answers any of tliese questions, of his own knovvledge.

A. Yes, 19,500.

(.}. (By Mr. HOCJAN.) Was there a receipt taken for

that money? A. Yes, sir.

Q. Who was that money paid to?

A. E. B. McFarland.

i}. Was that proceeds of the passage money?

A. —A^ice-president and gener-aJ manager.

Q. Was that the proceeds of the passage money or

part of it? A. Yes, sir.

Q. Was there a receipt taken for that money from Mc-

Farland, as manager?

A. Yes, sev(^al receipts; the amount was paid in sev-

eral payments.

Q. Where are they?

A. They are in Victona.

(Prof-tor for claimant moves to strike testimony of wit-

ness with reference to payments of this money, for the

reason that the receipts are the best evidence.)
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Q. Do you expect these receipts here?

A. I sent for the receipts and th-ey ought to have ar-

rived.

Q. What time should they be here in the regular

course?

A. They ought to arrive here to-day, to-day's mail.

Q. Will you be able to get them if they come in to-day?

A. Yes, sir.

(Proctor for libelant asks permission to recall the wit-

ness upon arrival of the receipts.)

Oro'ss-Examination.

Q. (By Mr. FLANDERS.) You say your business is

manager or representative of F. C. Davidge & Oo. of

Portland? A. Now?

Q. At the time to which you testify.

A. That was my poigiition, yes.

Q. Were you a member of the firm at the time?

A. No, sir.

Q. Simply an employee?

A. Yes, sir.

Q. You went along on the "Bristol" a® her purser?

A. Yeis.

Q. As a representative of Davidge & Co., along with

the captain of the "Bristol"?

A. Along with the captain.

Q. Of the "Bristol."

A. I went with him, yes.

Q. You and the captain of the "Bristol" were repre-

sentatives of Davidge & Co?



212 Jitel P. Geer vs.

A. I don't know what the captain was; I know I was

a representative.

Q. Davidge «& Oo. were charterers of the ''Bristol,"

were they not? A. Yes, sir.

Q. Wias the captain there as their empiloyee, or was he

an employee of the owners of the "Bristol"?

A. He was employed by the owners of the "Brisftol."

Q. How wais he at that time?

A. He was then and has been.

Q. Since?

A. Whatever his relations miay be now under the

terms of the charter-party I could not tell you.

Q. As a matter of fact, Davidge & Co. did mot pay the

captain? A. No.

Q. You say you left Victoria on the 31st of August?

A. One minute, 1 will just retract that. Davidge &

Co. did paj' the captain, I believe.

Q. You say you left Victoria on the 31st of August,

1897? A. Y^es, sir.

Q. You picked the ''Eugene" up outside of Victoria,

between Victoria and Oomox? A. Yes.

Q. Do you know the libelant in this case, Oharles

Ruff? A. No, sir.

Q Did iKvr know anybody by th«/t name?

A. No, sir.

Q. Do you know Gustave JiacoM? A. No, sir.

(}. You do not know whether or not there were any

people of t hiut nauK^ or of tlies^e names on boa.rd the "Bris-

tol"?

A. I think there were; i f I h^id tlie list here I oowld

tell for snre.
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Q, You do not remember these men in particular?

A. No, sir, I do not.

Q. All the passengers were on the "Bristiol," were

they not? A. All the passengers?

Q. All the passengers,

A. All the passengers that were on the "Bristol" were

on tlTe "BTistol."

(}. Were there any passengiers on board the "Eu-

gene"?

A. I don't know; there were a number of people

there; whether they were passengers on her I don't

know. \

Q. Do you know wliether or not the "Eugene" had

any passenger outfits on boaird?

A. I don't know.

Q. The "Eugene" was towed up by the "Bristol"?

A. Ye!s, she was towed, yes.

Q. By what kind of a hawiser?

A. Wire eable.

Q. How long? A. About nine hiundred feet.

Q. Did the "Eugene" have up steam?

A. Yes, sir.

Q. All the time? A. Yes, sir.

Q. And from Comox out she went with her own power

for a hundred miles or thereabouts?

A. I don't know the distance.

Q. But for some distance? A. Yes, sir.

Q. And from that time on until she got to Alert Biay

she was in yoiur tow—in tow of the "Biristjol"?

A. Yes, sir.
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Q. Having steam for herself?

A. Yes. It skould be understood thiat ishe was practi-

cally ibeing towed; that is that the hawser was made fast

—we made no pretenfee of towing her, but convoying her.

Q. The hawser was not taut?

A. Oh, yes.

Q. You did not consider yourself her towlboat, but

simply her convoy, is that it? A. Yes, sir.

Q. Now, you say that this signal was made by the

"Eugene" about forty miles from- Queen Charlotte

sound? A. Yes, sir.

Q. That was on the open sea, was it not?

A. Yes, sir.

Q. How long had you been on the open sea—from the

time you left Queen Charlotte sound? A. Yes, sir.

Q. You say the weather at that time was not what

you would call stormy or bad weather, the sea was not

what you would call stoirmy or bad? A Yci.

Q. You mean that la vessel like the "Bristol" which

was built for a sea voyage and was an ocean going vesisel,

was not much of a sea for her?

A. No, sir; it was the open sea.

(}. Was there or wais there not a wind?

A. There was a wind.

Q. Do you remember the direction of the wdnd?

A. Southeast.

Q. Southeast wind; that is the wind that denv>te8

stormy weather, does it not?

A. T do not know.
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Q. What experience have you had with the sea in the

vicinity of Victoria—^^had any experience on the coast?

A. Oh, yes, I kave g:one to sea a giood deal.

i}. On the Pacific coast? A. Yes, sir.

Q. Don't you know as a matter of fact that a south or

southweist wind is the wind that ordinarily causes the

roug'h weather?

A. Yes, when they blow hard enough.

Q. \^>ll, how was the wind this time, did it iblow

hard or not?

A. Not so veiry hard; quite a stiff bireeze.

Q. Now, ]iow is the sea, or how was the seft acting on

the "Briistol" herself?

A. Did not have any effect on her.

(}. Of course it did not render her unseaworthy, but

was the sea on her deck at all? A. No-.

Q. Not at all? A. No.

Q. While the "Bristol" was convoying the "Eugene'-

there never wais amy time in which the sea was washing

her decks oir striking her decks, was there?

A. No.

Q. None of the passengers on the "Bristol" were sick,

were they? A. A few, a very few.

Q. How loing had the wind been from the isouth?

A. About—^I don't know.

Q. What time of day was it that the "Bristol"—the

"Eugene" made the signal to the "Briistol"?

A. Aboiut seven minutes pa^st two.

Q. In the afternoon, of course.

A. Yes, sir.
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Q. Had it been blowing from the south all that day?

A. Yes, sir.

Q. How faist weiH? you going an hour?

A. About seven knots.

Q. You do not know how long befoi*e that day the

wind had been blowing from the south?

A, No, sir; I wais not there.

Q. You \^^ere isteaiming out in the oipen sea, took the

outside passage? A. Y^es, isir.

Q. Anything said to you by Mi\ McFarland or by

Capt. Lewis—^you say Oapt. Lewis wais in charge of the

"Eugene"? A. Yeis, sir.

Q. With reference to the outside passage?

A. Yes, sir.

Q. They wanted you to go on the inside, did they not?

A. Y^eis, sir.

Q. And you refuised to do it? A, Yes, sir.

Q. They claimed that your contract made you take

the inside and yoii claimed that you did not, is that cor-

rect? A. No, sir.

Q. Now, just what wa® said between you at that

time.

A. They claimed that they had an understanding with

somebody to go inside.

Q. You would not go inside? A. No, sir.

Q. Why not?

A. It was better for us to take the outside passage.

Q. Why better?

A. Shorter distance; impossible for us to take the

Inside passage, as we did not have a pilot.
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Q. The "Bristol" did not have a pilot?

A. For the inside paisisa,ge to the extent that they

wished to go.

Q. How far could they have gone up the inside pais-

siage?

A. They could have gone to Dixon's entrance.

Q. Thiat is not far from the Aleutian Islands, is it?

A. Yes, quite a distance.

Q. Ho'W mfuch open sea would have Ibeen isaved by go-

iug up that 'distiance? A. None.

Q. No open sea would have been saved?

A. No.
.

Q. TV'hy did they want to go the inside paissiagie then ?

A. I do not know.

Q. Would it not have been smoother inside than where

it wais ontiside where you were going that day?

A. As long lais we kept inside, yes.

Q. You siay you could have kept inside up to

Dixon's entrance? A. Yeis, isir.

Q. Ho'W far up the coast would that have been from

where you were at the time?

A. I could not tell without a chart.

Q. 'Would it be five hundred miles? A. No.

Q. It would not have been that far? A. No.

Q. The chart wo'uld s'how? A. Yes, sir.

Q. Now, what signal was made by the "Eugene"?

A. When?

Q. For you not to go ahead any more, what kind of a

signal was made?

A. A blaist of the whistle to stop.
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Q. How far astern of you wajs she then?

A. The len'gth of the tow-line.

Q. That was about 900 feet.

A. About 900 feet.

Q. What did you do then? A. The "Bristol"?

Q. Yes. A. Stopped

(}. What then?

A. Hailed them for more definite information.

Q. Keep right on and see what was done.

A. The captain of the "Eugene" haid a stick which he

would break, which he would hold over his head ami

break and throw down on the deck, which we interpireted

to mean "Broke down." The captain of the "Bri'^Lol"

took a blackboard and wrote "come up," and exposed it;

they with their glasises read it and the "Eugene" then

worked up closer to our steamer and exhibited on a black

board "Tow back to nearest port; broike down." TIk^'u

the "Brisitol" swung around and towed her.

Q. To Alert Bay? A. To Alert Bay, yes, sir.

Q. When did you get to Alert Bay?

A. We came there the next forenoon.

Q. Day and night. A. Yes.

Q. Hoiw was the wind?

A. The wind moderated, and then again we li'ad some

squalls during- the nighit.

Q. \Miid from the same direction? A. Yes, sir.

Q. Alert Bay was the nearest harbor to put into, was

it? A. I judge so, yes, sir.

Q. 'Who ordered her to Aleirt Day?

A. I don't know.
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Q. Did any men from the "Eugene" board the "Bris-

tol" lait that time? A. Which time?

Q. At the time she started to turn back.

A. No, sir.

Q. None of your men boarded tlie "Eugene"?

A. No, siir.

i}. You say that there were oibjections maide to th<'

"BrJsitol" taking, or towing the "Eugene" on the outside,

passage

—

jou said that, did you not?

A. Yes, sir.

Q. 'Who made these objections?

A. Mr. McFiarlanld.

Q. Did Captain Lewis say anything"?

A. I don't know.

Q. ^Mio ^lid McFarlanid make the objections to?

A. To both Caiptain Mclntyre and myself.

Q. What reason did he give for wanting to take the

inside passage?

A. He stated that he haid represeoited to the "Eu-

gene" crew that the steamer would gio by the island pas-

sag'e.

Q. Did he say it was safer or not?

A. I do not remember whetlher he ispoke of the safety

or not.

Q. He stated that it was the understanding between

him and the "Eugene" crew?

A. Yes, I quetstioned Mm as to what he had to show

fofr the understanding; there was nothing but the con-

tract to guide me.

Q. Now, yo!u say you stayed in Alert Bay fo'r two

days or two days and a half.
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A. Y^, sir.

Q. What were you doing; tlieiH?? A. At amchor.

(I Wihat were you doing yourself, wliy did you stay

theri^ that long?

A. I was aboard tbe ship.

O. Why did the ship stay there that long?

A. Waitinig foir the "Eugene."

Q. What was she doing, wh'at was the ship "Bristol"

Avaiting for—^who wais representing t])e "Bristol"?

A. In what caipaieitj^? The captain represented the

ship as master and I was the representative of Davidge &

Co.

Q. Now, why wias the ship and why were you staying

there that length of time, what was the cajuse of this de-

lay?

A. Under our contract we were compelled to return to

a port of safety, in order that the S:teamer might be re-

paired in case of accident. The contruict specially pro-

vides as to why Ave should stand by.

Q. What was the captain of the "Eugene" trying to

do there? A. I don't know.

Q. Did you have any talks with Mm yourself?

A. Yes, sir.

Q. What about? A. Tilings in general.

(}. 'Well, about what in particular?

A. Sometimes we talked about the weather.

Q. How was the weather?

A. A^ery nice while we were in Alert Bay.

il What were the paissengers of the "Bristol" doing

all this time? A. Nothing in particulair.
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Q. You Slay that McFarlanid signed that oomtract that

you have initrodueed, or ratlier that lettei* to you, author-

izintg you to return? A. Yes, sir,

Q. How long before you actually returned, stairted

back?

A. That was signed in the afternoon and Ave started

back the next morning.

Q. Wais not that one of the reasons why you were

staying there that long, to get this comtraet oir to get this

letter of McParland? Had not you and he been having

more or lesis words with reference to what waiSi to be

done?

A. More or less words^—what do you mean by tliat?

Q. Well, was there not isome difference of opinio'n be-

tween you and MicFarland and the captain of the steam-

er a;biout w'liat was to be done?

A. Tlie caiptaiin of what steaimer?

Q. Of the "Bristol."

A. Oh, yes, there was some difference of opinion, na-

turally.

Q. What was McFarland wanting to do?

A. In what respect?

Q. You say there was a difference of opinion; I want

to know what his opinion was and What yonr opinion

was.

A. On what subject?

Q. On what was to be doneV

A. I had nio opinion except to carry out the contract.

Q. Wliat did McFarland want to do?

A. I don't know.
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Q. He did n<xt say?

A. If your question is moire specific I can probably

answer better.

(2- Well, 1 am asking you.

A. I do not know what McFarland wanted to do.

Q. You say you talked with McFarland?

A. Yes, sir.

Q. What wais the feeling among the passengeps, what

did they want to do?

A. They wanted to go biack to Victoria when the

"Eugene" bi^oke down and could not proceed.

Q. Did the pasengers consent to release the "Bristol"?

A. Yes, sir.

Q. AVas that releaise signed before or alter this letter

of McFarland to you.

A. Well, the release was signed by so many paisisen-

gers; I don't know anything about the time of signing,

witli tlie exception that it wa,s on that day, the same day

thiat I got a, letter from McFarland; I had nothing to do

AA'ith standing over the pasisengei"^ and them signing the

letter; the}^ presented it as a whole.

Q. To whom?

A. To the captain of the "Bristol."

Q. To the captain of the "Bristol"?

A. Yes, sir.

Q. And that wais received by the captain of the "Bris-

tol" the same day in which you received this letter from

McFarland to which you testify? A. Yes, sir.

Q. Did all the paissengers of the "Bristol" sign it?

A. All but one.
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Q. Do you know who this one was? A. Ye«.

(2- What was his uaine? A. Wirt.

Q. He did not sign it? A. No, sir.

il. Have you tha,t release with you? A. No, sir.

Q. The paissengers, ais 1 understand, wanted to return

to Mctoria? A. Yes, sir.

Q. And in conformity with their desires you did re-

turn to Victoria, they releasing you from the obligaitious

of the "Bristol" to carry them to St. Michaels, is that cor-

rect? A. That is partly correct.

(2. In what is it imcorreet?

A. In that it wais not the sole reason for returning;

we had a release aliso from the transportation company;

these two in conjunction were sufficient to wajrrant us

in returning to Victoria.

Q. You returned because these things wej-e done, is

that it? A. Y^es, sir.

Q. How much freight did the "Bristol" have on board

ai the timie she left—was she down to her lines?

A. No, sir.

Q. How much above her lines was shie?

A. I do not know; considerably though.

Q. Where did you join the "Bristol"?

A. At Victoria.

Q. Before the "Eugene" came?

A. Y^es, sir.

Q. Was there any freight transferred from the "Bris-

tol" to the "Eugene" at Victoria? A. No, sir.

Q. None; ther-e wa!s some freight transferred from the

"Eugene" to the "Bristol" at Victoria?

A. No, sir.
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Q. Nothing of the sort? A. . No, sir.

Q. None of the outfits loaded on the "Bristol" were

taJven over on the "Eugene" at Victoria?

A. Not at Victoria.

Q. At any point? A. At Oomox.

Q. . Why?

A. Beforre proceeding from Comox the officers of the

"Eugene" requested that all of the ship's stores and a

numbei' of outfits then on board the "Eugene" be put on

board the "Bristol" to lighten the "Eugene."

Q. That wais done? A. Yes, sir.

Q. That was done at Comox? A. Yes, sir.

Q. Now, where did the "Eugene" ha.ve these outfits

on board—did she have these on board when she came,

when you first saw her at Victoria? A. Yes, sir.

Q. She broug"'ht them with her? A. Yes, sir.

Q. She brought them to Oomox? A. Yes, tsir.

Q. She had come across from Port; Townsend—had

she not steamed across herself?

A. I think from Port Townsend, yes.

Q. And had these outfits aboard? A. Yes, sir.

Q. They had not been put from the "Bristol" on to the

"Eugene" and then put back on the "Bristol" from her?

A. NO', sir.

Q. And these stores were the stores of the "Eugene"

herself?

A. Yes, and outfits of those on board.

Q. Those on board the "Eugene?" A. Yes.

Q. The crew of the "Eugene"?

A. Yes, I presume the crew.
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Q. Did you go on boiard the "Eugeiie" after piitting

into Alert Bay? A. Yes, sir.

Q. Did you look at her? A. Yes, sir.

Q. In what had she broken down?

A. Well, the trusses which had been put ini to

strengthen her and give hier backbome were working

loose.

Q. By the force of the waves and sea to which she had

been STibjected? A. Yes, sir.

Q. Well, the maichinery had not broken down, had it?

A. Not to my knowledge.

Q. The "Eugene" wais a river steamer?

A. Yes, sir.

Q. Was not lan ocean going vessel?

A. No, sir.

Q. And you were towing up to St. Michaels, where

slie was to run on the Yukon river.

A. We were convoying her to St. Michaels, and from

there she was to go, I believe, on the Yukon.

Q. You say the trusseis had worked loose—^anything

else? Had her timbers or her deck or her seams openied?

A. I don't know.

Q. You staw the trusses loose, did you?

A. Yes, sir.

Q. The weather was sufficiently rouglh to woirk them

loose, was it not? A. Yes, sir.

Redirect Examination.

Q. (By Mr. HOOAN.) Then^ Mr. Jiohnson, there were

miners and persons going to Alaska ooqi board the "En-

gene," or persons having outfits on board her?
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A. Yeis.

Q. From the AlasKa nUning business. About Uow

laauj'?

A. About 10 o:p H, I believe.

Q. With oojtfits ? A. Yes, sir.

(^. Do yO)U knorft^ whether a,jjy pa/ssia^ge uaioa^y was col-

k-eted from thean or not?

(Objected to by proctor for claimant las iiijcompetetnt,

in-elevaut, and immaterial.)

A. I do uot know of npij own persionjaJ knowLedge; I

wns informed that they were.

(Priictor for cl,aimant n^Oives tO' strike thie aoiswer of

the witness as hearsay.)

Witness excused from the stand.

J;OEL P. aEEIJ, recallf^d oa behalf of libe«ljainfts.

{}. (By Mr. HOOAN.) How long have you known Capt.

Lewis?

A J never knew him until shortly before he went on

tlic ''Eugene." I have met him around town once in a

w lile, but never was acquainted with him.

C2. Were you along on that voyage?

A. Yes, sir.

Q. Do you know whose writing this is?

A. 1 think that was the mate's handwriting, tbe naate

of the "Eug-ene."

il What was lyysiiaiae?

A. I canot recollect it now.

ii. Did you know the mate at that time?
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A. Never knew him until be came aboard the boat.

Q. Were yiou present when that letiter wa« wi:itite!n?

A. No, sir.

(2. Cannot you think of tibe maters aanie?

A. I cannot now.

Q. Was not it Jack Kegiaife?

A. Kegan, I believe, was his name. I think that is his

vv riting".

(}. Other than the signiatuTe of Oapt. lyewisi?

A. Yes, sir.

(>. You did not see the signature of Oapt. Lewis?

A No, sir, I do not remember seeing it at lall.

Captain F. B. JONES recalled on behalf of libelant.

Q. (By Mr. HOGAN.) Captain, could you identify that

s ^n.tiure to that letter as the signature of Oapt. Lewis?

A. I don't know that I ever see Ms handwriting; T

tlon't know that I ever did. I never got any letters from

him or anything; I believe I saw his name written once,

but I am not suTe.

J. II. JOHNSON recalled on behalf of libelaint.

Q. (By Mr. HOGAN.) Have 7011 those receipts now,

Mr. Johnson? A. Yes, sir.

Q. Do you know the signatures to those receipts?

A Yes, sir.

'^ These are the receipts, mientioned by you while on

the stand before? A. Yes, sir.
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(I'r.ictor for libelant offers receipts in ei'idence. Proc-

tor for claimant objects to their admission aK immate-

)i,ji. No objection made, on the ground that copies are

substituted for the orig-inal.)

Libelant's Exhibit.

14,000.00 Victoria, B. C, 25th August, 1897.

deceived from Messrs. F. O. Davidge & Oo., Four

thousand dollars on account of S. S. "Eugene."

For the Portland and Alaisfea Trading and Transporta-

tion Co.

E. B. McFAKiLAND,

No. Treas. and Gen. Manager.

12,000. Victoria, B. C, 26th August, 1897.

Received fi^om Messrs. F. C. Davidge & Co., two

thoii and dollars, on account S. S. "Eiugene."

J'\)r the Portland and Alaska Trading and Transpuita-

tion Co.

E. B. McFARLANiD,

No. Treas. and Gen. Ma;najger.

18,500.00 Victoria, B. C, 30th Aug., 1897.

Received from Messrs. F. C. Davidge & Co., thrie

thoiusand five hundred dollars, on account S. S. 'Eugene."

Fur thi' Portland and Alaska Trading and Transporta

tion Co.

E. B. McFARLAND,

No. Treias. and Gen. Manager.

Libelants refet.
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At this time furtlier proceeding's adjourned unto Nov-

ember 20, 1.S97, at 2 P. M.

Seattle, November 19th, 1897, 10 o'clock A. M.

(-'ontinuation of proceedings pursuant to adjournment.

CLAIMANT'S TESTIMONY.

JOEL P. (iEP]K, the claimiant, ibeing duly sworn, tes-

tifien! as follows:

(i. (Rv Mr. FLANDERS.) Captain Geer, you are the

rlainiant of llie steamer "Eugiene," aire you not?

A. Yes, sir.

Q. On the 31st day of July, 1897, state, if you know,

v.ho were lier owners.

A. Captain Jones and myself. I think that was the

(]are bef( re we turned it over to the other people.

Q. On the 81st day of July, 1897, did you and Captain

Jones enter into a written agreement with the Portland

and Alaska Trading and Tl^ansportiation Company in ref-

erence to the "Eugiene"?

A. Yes, sir.

(}. 1 hand you a paper miairked "Oontract," F. B.

Jones and Joel P. Gee'r and Portland laind Alaiska Trad-

ing and Transportation Company, dated July 31, 1897;

stare if Ihal is the contract. A. Yes'^ sir.

Q. There are interlineationis. Captain, on the first

page, ^^'er•» they made or not at the time it was signed?

A. They were made before we signed it.

(Paper offered It evidence, received without objectiv)n

marked ClaimaDt's Exhibit No, 2, and returned he^e

with.)
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Q. 1 will a«k you Captain, wfajethier or not on the 7th

day of August, 1897, yourself, together with the Willa-

mette and Columbia River Towing Company, a eorpoiu-

tion, e ;tA.-red into a contract with thie Poirtlaud aud

Alaska Trading an-d Transportation Compajiy iji refer-

ence to the steamer "Eug-ene."

A. Yes, I think that was the date. Either that or

shortly afterwards.

Q. Who were the owners of the "Eugene" at that

time, on the 7th <>t August?

A. Captain Joneis and myself, I think.

Q. Wais Captain Jones interested in the Willamette

and Columbia Biver Towing Company?

A. Yes. sir, he was president of the company.

Q. I hanid you a paper marked "Contract Willamette

and Columbia River Towing Company and Joel P. Geer,

and Pc»rtland and Alaska Ti^ading and Transportation

Company, dated August 7th, 1897," and ask you whether

or not thait is the contract to which you refer

.

A. Yes, sir that is the contract.

(Paper offered in evidence, received without oibjection,

and marked Claimant's Exhibit No. 3, ajid returned here-

with.)

Q. Nbw, Captain, please state, after these contracts

were entered into, whether or not there was any change

in the pwnersihip of the "Eugene."

(Objected to by proctor for libelant as not the best

evidence. Proctor for claimant proposes to submit a

copy of the bill of sale later, and does not offer this as

proof of the fact itself.)
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A. Y<e»,*ir> thiere wias ^ chta*g«e in ownership.

Q. 'Wlhi> is the owner of the boat now?

A. The Yukon l^'iiainspoHation Oompany.

(}. Oaptaiii, what iliterest, if any, in the "Eiigene"

did the Poi'tland and Alaska Tl'ading- and l>aai«iporta-

tion (.'ompany have on the 11th day of AngTisit, 1897, or

ait any time thereafter?

(Objected to by proctor for libelant as next thse best

evidence.)

A. Never had any interest that I know of, so faa^ as

ownersiliip was conicerned.

Q. Did they ot did they not hare any in*efesit in her

or connection With her other than what they migtht have

under these contracts introduced in evidence?

A. They never did.

Q. Now, you say when these contracts wet'© signed^

you were part owner of the "Eng'ene"?

A. Yes, sir.

Q. When did you part with yoiur ownersihip, as an

individual in the "Eugfene"?

A. At the time the Yukon ^Transpiortiation Odmpiany

was formed.

Q. Then, as I understand, she was sold to a corporai-

tion? A. Yes^ sir.

Q. Now, Captain, what was done with the "Eugehe"

after- the first ^contt^afCt Was signed—before y<ou arnSWer

tliat question, you may state what kind of a boat the Eu-

gene is, Wh^t she had been doinig at tfhe time of that ton-

tract?

A. She was a light draught Willamette i*iver ste^im-
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boait, and had been running on the upper Willamette

river.

Q. What was her draught loaded.

A. T don't know exaictly, but it was in the neighbor-

hood of three and a half to four feet.

Q. And her draught light?

A. The draught light was sixteen inches.

Q. 'She is a sternwheel boat?

A. Yes, sir, she is a sternwheel boat.

Q. How long has she been running on the Willamette

river? A. Three years.

Q. What was her age? A. Three years.

Q. W^hat was her condition at that time as to siea-

woTthiness, as a steamboat?

A. She was in as good condition as a light draught

boat can be.

Q. Oaptain, yon may state what was done with the

"Eugene" after this contract of July 31.

A. She was pulled out on the ways, given a thoiPough

overhauling^ preparatory to going to sea.

Q. Did you oversee the overhauling or not?

A. Well, not personally, there wa« a carpenter or

shipbuilder to oversee her.

Q. The shipbuilder was there to oversee her?

A. Yes, sir.

Q. Did you see it while it was going on?

A. Yes, sir.

Q. Now, you may state just what was dene, in the

way of overhauling the boat,

A. Wei], in the first place, there were two keels put

underneath, pnt inside on the floor timbers, and a Howe
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truss built on top of that and timbers built cm top. The

guards were taken off and timber six by twelve boarded

around the outside, so ais to strengtihen her, and keep

the ways from catching under her giuard. There was

cross bulkheads put in and four-inch keelsons to protect

the back of the deck throughout. Her house was fas-

tened onto the deck, and the eajbin was fastened onto the

freightho'use, and she was boarded up on the outside

complete from the guards to the deck under the ^^ hec^l,

-iind other minor things done. New boilers were put in

since she was on the river, two new boilers were put in

and the engines overhauled.

Q. What was this all done for?

A. This was done to make it safe for going to se;i, ex-

I'ept putting the boilers, and that was for making st<'nm.

Q. Putting her safe for going to sea for what purpose?

A. For taking her up to the Yukon river.

A. Under the contract, yes.

Q. Was she fitted up at that time for the purpose of

carrTLng an\ passengers or freight on the )p('Tt sea. it-

self? A. No, sir.

Q. You are (me of the parties to this contract?

A. Yes, sir.

Q. ^V'a> the contract talked over betwei^u you and the

Portland and Alaska Trading and Tt*ansportati(>n Com-

pany before it was entered into? A. I'es, sir.

Q. What use of the boiat by the Portland and Alaska

Trading and Transportation Oompany wa^^ .ontemplated

by this contract as far as you were concerned, when you

entered into it?
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(Objected to Iv proctor for libelam a>^ not ihc best

evidence, the j.eodtiationis hsivmg been reduced tq wnt-
ino- afterwai-d, and that writing ibeing iutrodiKred in mi-

di'nce here.)

A. It was contemplated they should continue the use

of the boat after they got to the Yukon river and to go

up to Dawson City last fall.

(}. What wene they to have the use of tiie boat f<.r?

A. For fitting her up and towing her uj) to the Yukoii

river, oi* having her convoyed up there.

Q. Wais she or was she not to be used for the trans-

portaltioin of passengers or freight on the ocean?

A. She was not.

Q. And now, Captain, after the "Eugene" was fitted

up in the manner in which you have testified, state what

was done with her.

A. She was taken down into the river, and from there

she was taken in tow and towed part of the time, and

part of the time under her own steani, until we got into

the Strailtis of Fuca; from there she was run u]) to iPort

Angeles, where we stopped and waited to put mor^ re-

pairs on her, and went from there to I^oi-t ToWnseiid, and

from PoT't Townsend we went to Port Gamble foi* timber,

and back to Port 'rownsend, where we laid two days and

spent sonietliing like |800 in addition for work, atod fl^om

there to Port Angeles, and laid there at that time some-

thing like a week, waiting for the "Bristol^ to eblne back

from Skagnay or Dyea, when we wanted to go in com-

pany with her to the Yukon river.

Q. Yon met the "Bristol" at Victoria?
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A. Frnrn Port Angeles we went over to Victoria,

and run to the outside harbor, hailing d.ista.nce of the

"Bristol"; we were about 200 feet, and I didin't know the

boat at the time, and friom there we steamed up the

straits towards Comox, and on the way the "Bristol"

picked us up and gave us a tow-line and helped us over

to Oomox.

Q. Now, Captain, when you first went over and met

ihe "Bristol" did or did not the "Eugene" have amy pas-

sengers on board? A. She did not.

Q. Who were on board the "Eugene"?

A. Her crew.

Q. Of how many did her crew consist?

A. I think there was fourteen. I oould count them

ali

Q. Fourteen.

A Around there, yes.

Q. Were you on board yourself? A. Yes, sir.

il. In what capacity? A. Secomd mate.

Q. As I understand, you were a representative of the

owner—of the company?

A. Yes, sir. General manager for the Ynkom Trans-

portation Oompany.

Q. Who was captain of the 'Eugene"?

A. Oaiptain Lewis.

Q. Did the "Eugene" have any passengefris on board?

A. iNo, isir.

Q. No freighlt on board belonging to any of the pas-

sengers? A. No, sair.

Q. Or belonging to the libelants in this ease?

A. No, sir.
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Q. Or any other passe'Dgers? A. No, sir.

il AA'hat did she have on board?

A. She had on her stores and a few out-fits for some

of the crew that expected to stay uip there.

(2- Were some of the crew expecting to stay up there

when they arrived on the YTikon? A. Yes, sir.

Q. Do you know the libelant, Charles Euff?

A. No, sir, I am not acquainted with him; I have seen

him.

Q. When did you first see him?

A. Oh^ I never saw him to know aaIio he Avais, except

when he was giving his testimony in this suit in Seattle.

Q. Were you on the "Eugene" during all the time slie

was making this trip? A. Yes, sir.

Q, Was lie ever on the "Eugene" as a passenger?

A. No, sir.

Q. Was any of iiis outfit or freight on the "Eugene"?

A. No, sir.

Q. Do yon know the libelant, Jacobi?

A. I know him by sight, by seeing him here in Seat-

tle; possibly seen him befoire, but not to rememiber him.

Q. Was he ever on the "Eugene" as a passenger?

A. No, sir.

Q. Was any of his outfit ever on tlie "Engene"?

A. No, sir.

Q. Was any of the oaitfit of any of the people who

took passage o'li the "Bristol" on the "Eugene"?

A. No, sir.

Q. Were any of the passengers on the "Bristol," ever

on the "Eugene" as passengers? A. No^ sir.

Q. Now, captiiin, after you left Victoria, or after you

left Comox, you may describe the voyage of the 'Eugene."
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A. From the time we left Oomox, we left ailomg with-

out the "Biiu«tol"; we were out about 40 miles when the

"Bristol" came lailong and giave us a tow-line; from there

we ran up through Charlotte sound outside of Oharlotte

sound, in fact, as I could not tell Oharlotte sound from

the ocean except bj seeing an island in the distance.

We got out in the ocean and a storm oame up a blow, it

Avas a storm—it might not have been for a ocean vessel

—

and aboaiit noon Captain Lewis went below and began

to exaimine the boat while I went to dinner.

Q. To examine the "Eugene"?

A. It was then my watch in; I hiad been steering and

1 wnt to bed; they woke me up and told me that Capt.

Lewis wanted to see me; they did not believe that the

boat coiuld stand through the storm and would do well

to get baick to port.

Q. Now, you may desciribe how the boat wais going

then, and what was the condition of the wind anid the

weather.

A. The weather had progTessed on—tlie wind was

squally and it would make the boat pitch a good deal,

the "Bristol" as well as the "Eugene," and the waves at

times would come up, and the wind would bloiw the

spray up into where we were steering, and she was work-

ing down below, the trusses were working, and one of the

chiefest dangers in my opinion was the fact that the bow

Avould rise on the waves and come down flat, like a board

flat on a barn flooT, and we were afraid she would mash

the bow in; as a matter of fact it did break some of the

timbers in tbe bow.
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Q. Wiiiat was done—what directicwi was the sea eom-

iug from?

A. Well, we were going into the waves; I do not know

particularlj what direction the sea wa« coming fi'om,

the wind was

—

Q. Was it a head sea oir not?

A. N!0, sir, it was not a head sea at that time; it was

coming from the qoiarter.

Q. Now go ahead; you say yoiu went to your dinner

about noon?

A. W>11, they woke m** up; Captain Lewis wanted me

t'j go down and examine her; I went down with one of

the de<!khandis and made an examination of the boat, and

came back and told him that I would rather concurred

in hiis opinion, but I did not like to say anything, as he

was captain of the boat, and he had consfulted mth all

the rest of them, and all the rest couicurred in his opinion

that they wouM go back, and while I thought that way

myself, I did not want to go to any decision on my own

part—the decision should be left with the Captain, as he

was a seafaring man, so they thought that they had bet-

ter turn around and go back; he blew the signal and af-

terwajxi's he went up and wrote on a board, "Take u» into

the nearest port in tow." In the meanwhile I had taken

the wheel, and we had got along rather more alongside

of the other boat, and he signaled to take us to the near-

est port. There was nothing on boaird there was brokn

d wn. We then tuirned around and went back to port,

ajid it was pretty dangeroiUK, and a good many of them

were scared and wanted to be put off on the "Bristol."
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Tbe boat was working, the trusses were working, but in

my opinion tlie chiefest danger was lier pounding liei'

bow on the waves.

Q. Was she making any water?

A. Yes, a good deal of water.

Q. How much?

A. I do not know exactly, because we could keep it

down with our siphon; we kept steam up aill the time,

anid we kept it down with a siphon, but it made pretty

fast.

Q. How was the sea?

A. The waves broke over the bow part of the time

and part of the time not.

Q. How were they around her wheel?

A. Around her wheel I don't know; I was not back

aft at all. When we got into Alert Bay we got there in

the afternoon; I know the time because we came along-

side the "Bristol" at one time, and I got on there to see

a party, and they went in, and 1 was on there until after

dinner, and I was there until albout two o'clock, I think,

before we came to anchor.

Q. How had the weather been, the sea and the weath-

er been prior to tlhe day on which this had happned?

A. Fair.

Q. How had the "Eugene" behaved in that weather?

A. Good.

C^. Had anything biroken or not?

A. Coming over the Columbia ri'ver bar, outside there

Ihey broke a hog chain in which there was a flaw, which

rould not be seen—it was next the titmbei>—^but that wap
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lixed and tilier<:^ was nothing broken umtil we struck that

storm.

U' Where was that fixed?

A. That was fixed at Port Townsend.

Q. That was one of the repairs to which you have re-

ferred in your testimony?

A. Yes, sir.

Q. You say the weather was fiair from the time you

left I'omox until you got into the open, sea?

A. Yes, sir.

Q. Had the "Eugene" been making any water

tben?

A. No, sir, not to speak of.

Q. Do boats make, as a g^ene^al rule, any water or

n it .'

A. I never knew one but what made some.

Q. You had a siphon on, as I understand?

A. Yes, six of them, I think.

Q. What was the condition of the "Eugene" as ti> her

seaworthiness as a steamboat when she left Victoria?

A. No pains or expense was spared to put her in as

good condition as we could, what we considered as good

a cc ndi 1 ion as she could be put in.

Q. Was or was not the trip of the "Eugene" to St.

.Michaels an experiment?

A. It certainly was.

Q. I>id you as an owner of t^ie "Eugene^' consider it

as such?

A. It was considered running a risk of losing the

boat, certainly.
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Q. After the "Eugene" came into Alert Bay in v/hat

condition did you find ber?

A. We found lier pretty badly strained; there was a

report made with some of the passengers and officers of

the "Bristol," and captain of the "Eugene" made .m ex-

amination.

Q. You were down with them?

A. I was not with them but they made a report.

Q. JDid you miake an examination?

A. 1 made an examimation afterwards of the forward

part of the boat; I did not go aft because the Captain

made an examination there and this committee, and had

made their report.

Q. What did you find forwand?

A. I found that some of the timbers had beeni broken

forward by the force of the waves; this committee never

found that from the fact there was wood stowed in the

hold and they could not get at it; I went in there and

mo\ ed that \\ ood and came in forward so ais I could make

a further cxaiaination.

Q. You found it had been stove in, by the waves?

A. Yes, sir.

Q. What was the condition of the "Eugene" as to her

ability to further proceed?

A. Well, I do not think that she was in a position

to proceed on that voyage to St. Michaels at that time

—certainly was not.

Q. ^^^hy was not sh>e?

A. On account of the force of the waives on her.

Q. How were her seams?
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A. Her seams were leaiking pretty badly,

Ci. 'i'lie^- were leaiking badly? A. Yes, sir.

Q. iNow, wiiat wias done with tlie "Eiugeii'^'?

A. 81ie was tbroug'lit to Seattle aud put ou me wa^fc

and overhauled.

(-2. Over here at Ballard. A. Yes, s/ir.

(}. lk» you know what wais done on her?

A. There v/as some timbers put iu, timbers were

spliced and calked thiroughout.

Q, Why was that done?

A. Well, because the opening- of some of the pJank-

iiig made necessary; sonne of the planking was strained.

K}. Do you know who ordered that dome?

A. Well -^ii had her put on the ways, had it tlcue.

Capt. Jones and myself.

Q. Were these repairs rendei^ed niecessary to lier l;y

reason of the weather to whicih she had been subjected?

A. Yes, sir.

il. I uiidyrstood you to say, Oaptain, that that ilay

in which Oaptain Lewis decLded that she would have to

put back, the waves at times were breakini; upon tlie

bow cf the boat?

A. Breaking over the bulwarks on the bow.

Q. How high was that above the water?

A. I think about eight or nine feet.

Q. How v\'.^j5 the sea itself?

A. The sea was choppy.

(}. The sea wias breakimg? A. Yes, sir.

Q. How was the sea om t)he "Bristol,-' did you uoti.M'?

A. The "Bri.«toT' was pitching a great denl, T think.
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for an ocean vessel, pitching badly; she was goiug up

aucl down and rolling a great deal.

Q. Was fciiie or was she not higlk abo've the water?

A. Yes, she Nvas pretty high aiboive the water.

Q. iiow was the "Eugene" behaving?

A. Well, she was behaving as well as coiihl be ex-

pected for a river boat in a storm.

Q. You considered it stormy, did you not?

A. It was ret a winter storm; she could not have

lived through a winter storm half an hour; it vvas a

storm for a river boat; it was not a stoon for an ocean

going \essel.

Q. Was it rougher weather than you had been Lav-

ing? A. Yes, sir.

Q. How was the weather there compared with the

weather that you haid from the Columbia river and the

straits?

A. It was entirely different, for the worse.

Q. Entirely for the worse?

A. Yes, sir.

Q, How had the "Eugene" behaved on the trip from

Columbia river to the straits?

A. Nio trouble at all, except the breaking of that hog

chain where that flaw was.

Q. How did her truss behave?

A. Her trusses had given way and we put in a new

piece on top; the trusses were made in splices, and we

put a piece the full length at Port Townsend.

Q. What kind of weather did you have from the

Columbia river to the straits?
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A. VVe had very good weather, and we hajd a little

blow one evening; one evening we iay up undei* the lee

ol Oestructiion island until morning.

(^ A blow one evening? A. Ve;s, sir.

il. From what direction?

A. it was from oft' shore, 1 think.

Q. 'Was it accompanied with rain or not?

A. No, sir, it was not rain, it was fog.

(2. i'ou say you were general manager of the Yukon

Transpor^tation Company, of Portland, Oregon?

A. Yes, sir.

ii. The owner of the "Eugene."

A. Y^es^ sir,

Q. Did you receive any of the passage money of

tbiese libelants? A. No, sir.

Q. Did you have any dealings with these libelants?

A. No, sir.

Q. I understand you never saw them to know them

until they got into Alei-t Bay?

A. I never saw them to know who they were until

tbey got here in Seattle after they returned with the

boat.

Cross-Examination

Q. (By Mr. HOOAN.) Are you a lueniber of the Yn-

kon Transportation Company? A. Yes, sir.

Q. Are you an oflicer of that company?

A. General mantag^er.

Q. Are you an officer besides?

A. Master of the steamer.
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Q. Have you the articles of ineorrporation of tbat

coDiipaniy here? A. No, sir.

(i. Are they here? A. No, sir.

(). WJio are the other members or incorpora.toi's of

that eomipany?

A. Oapt. Jones—^1 am not certain who the other in

(•(•iiporatoirs are.

(}. How many are in it?

A. Tluat I do not know; stociv has been issued at a

dollar a share.

(}. But the original incorporators who filed the arti-

cles, who are they?

A. I am not certain who; I think Mr. Searns was one.

Q. Are the McGuires interestied in that eoiiporation?

A. No', sir.

Q. They hold any stock in it? A. No, sir.

Q. Now, prior to the making of these contracts that

have been introduced in evidence here in August, what

interest did you have in that boat?

A. I had purchaised all of Oapt. Jones' interest; I

had her partly paid for.

Q. You had a contract for the sale of the boat from

Capt. Jones? A. Yes, sir.

Q. What interest did you have in it, what did it rep-

resent ?

A. That represented the whole of it when it was paid

for.

Q. But there was a payment back on it?

A. Yes, sir.

Q. The legal title, then was in Jones?
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A. The Columbia River Towing Company.

Q. Of which Jones was piresident? A. Yes, sir

Q. Then both of you and Jones claimed to be owners

of this boat, made these contracts with the Portland

Company—with the MicGuires? A. Yes.

Q. Was Jones interested in the Portland and Alaska

Trading and Transportation Company?

A. Not that I am aware of.

Q. I will ask you if he was not one of the incorpora-

tors of that company?

A. Not that I am aware of.

Q. You do not know about that?

A. I do not know^ aibout that.

Q. At that time he held the legal title to this 'boat?

A. Yes^ sir.

Q. Now, was possession of this boat delivered to the

Poirtland and Alaska Trading and Transportation Com-

pany at the time of the making of these contracts?

A. It was placed under their order—they were not in

the possession of the vessel that I am aware of.

Q. It was subject to their orders from that on?

A. To their orders.

Q. As a matter of fact, it was in their possession from

that on?

A. Well, I don't know; I was en the boat all the time,

as maimager of the Yukon Transportation Cohipany.

Q. Who employed the crew of the vessel after that?

A. The McGuires.

Q. Who employed Captain Lewis, maniager of the

"Eu:j:ene"? A. The same.
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Q. lu what capacity were you working on the boat

—

were you under salary?

A. No, sir, 1 was under salary for the Ylikon Trans-

portation Company.

Q. You say there were a crew of fourteen on that boat

going to Alaska?

A. I think that was the number,

Q. It might have been seventeen, might it not?

A. It might have been.

Q. I believe there is some evidence to that effect.

A. I am not sure about that.

Q. Wais not that an unusually large crew for such a

boat?

A. No, sir, not when you run day and night. It is an

unusually small crew for a 24-hiour service.

Q. Now ,you say some of that crew had mining out-

fits? A, Yes, sir.

Q. How miany of them?

(Objected to by proctor for claimant as immaterial.)

A. I do not know, but I think about seven or eight.

Q. Had these men paid ainy passage money?

(Objected to by proctor for cliaimant ais immaterial.)

A. I do not know that they did.

Q, You do not know whether they did or not?

A, No, sir, I do not know.

Q. Do you know whether tJiey received any wages,

these fellows that had outfits?

(Objected to by proctor for claimiant as immaterial.)

A. I comtracted to pay them a certain amount per

montli, the crew.
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Q. Was noit that a preliminiary that was gone through

shipping them on the vessel as a crew, for the piurpose of

eva/ding the law?

(Objected to by proctor for claimanft as immaterial.)

A. I do not know hardly what you mean by tbat.

Q. I will ask you if these persons who had outfits on

the boat did not ship as a crew for the purpose of evading

the customs laws.

A. No, sir.

Q. These contracts introduced here in evidence by the

claimant represent the rights of the Portland anid Alaska

Trading and Transportation Company in the premiises, do

they? A. Yes, sir.

Q. Who paid for the repairs thiat were made on the

vessel at Portland?

A. Tlie Portland amd Alaiska Trading and Transpor-

tation Company under the contract.

Q. Possession was delivered to them prior to the mak-

ing of these repairs?

A. They never took possession of the boat in the way

that I understand, that a man takes possesision of prop-

erty at all.

Q. But they assumed control of it?

A. Yes, sir.

Q. For the purpose of making repairs?

A. Yes, s-ir.

Q. And for the purpose of this trip to Alaska?

A. Yes, sir.

Q. You knew what they were doing witih tbat boat at

all times? A. Yee sir.
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Q. You knew of this trip of the vessel thait was adver-

tised in coninectioii with the "Brisitoil" to St. MAchaels and

from there on up the river?

A. I knew nothing about their advertising that.

Q. You knew of the trip?

A. I knew they were going to miake the trip, yes, sir.

Q. You knew of these pasisengers being carried on the

"Bristol" with their outfits? A. Yes, sir.

Q. They were to be transferred at St. Miehaelis?

A. Yes, sir.

Q. You knew all about that? A. Yes, sir.

Q. Now, the Portland and Alaska Trading and Tranis-

portation Oomipany had authority to doi that, had not

they ? A. Yes, I suppose so.

Q. They had authority?

A. According to the contract; whatever aiutliiority

there is it is in the contract.

Q, The "Eugene," then, w^ais not engaged in any under-

taking different from the terms of the contract in doting

this, was she?

A. No, not that I know if.

Q. Now, are you a seafaring mian? A. No, sir.

Q. You are not? A. No, sir.

Q. Your experience with boats has been inland, in-

land waters?

A. My experien'oe in working on boats hais been on in-

land waters; I have been on outside waters las a passen-

ger considerably.

Q. Now, you say the "Eugene" was seaworthy when

she left Portland?
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A. Hbe was seaworthy ais any one could make it.

Q. Still, you had no experience with such vessels in

goiniij to sea? A. No, sir.

Q. And would not know the effect of the sea on them,

would you—^you a-re not a practical seafaring m»an, you

judged the seaworthiness of that vessel a.t Portland, did

you? A. No, sir.

Q. You say you made the trip to Port Town>>en(d all

right? A. Yes, sir.

Q. But still you say you broke a. caible and also these

same trusses gave away? A. Yes, sir.

Q. The trusses gave way in the first place (m the trip

from Portland to Port Townsend? A. Yes, sir.

Q. These were the siaane trusses that: afterwards gave

way out at sea ?

A. Strengthened—the same.

Q. They are the same tnisses? A. Practically.

Q. And you say the weather between Portland and

Port Townsend was all that could be wished?

A. Yes, sir.

Q. It was all r'ght? A. Yes, sir.

Q. Perfectly clear weather, the sun shining antd no

wind to amount to anything?

A. Not very heavy winds; what I speak a<bout one

evening there w?is a breeze off Destruction island.

Q. When you got to Port Townsend you found that

these trusses were not sufficient? A. Yes, sir.

Q. Then you fixed them over? A. Yes, sir.

Q. And it was the giving way of these same trusses

out at sea that caused you to turn back, was it?
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A. Not so much as the hammering of tbe bows on the

waves in the storm. She is a flait-bottomed boat.

Q. But these are the trusises you menitioinied in the di-

rect examination as the chief breaik-down of the vessel?

A. I did not call them the chief break-dow^n of the ves-

sel, and, as I said in my direct exaiminiation, I conlsider

the chief danger lay in the hammering of the bow of the

boat, the flart; bottom on the waves; aisshe came down off

the wave, her bow at times would come clear dowu out of

the air and come down like a board on a barn floor.

Q. In other words, the difficulty wais that this under-

taking was not a feasible one, was it?

A. It would have been feasible if it had been the in-

side passage, as we expected. We never expected any-

thing else.

Q. It would have been a practical one in the best of

weather, would it not?

A. Not necessarily the best of weather,

Q. It would have to be good weather?

A. Have to be fair weather?

Q. Now, you do not pretend to say that this was an

ocean storm?

A. Not ocean storm for a sea-going vessel, no, sir; it

was squally and choppy.

Q. A sea-going vessel would miake nothinig of going

through such a storm? A. Certainly not.

Q. Was the sun shining?

A. No, sir. It was mining very hard at times.

Q. Now, were any of the knees of the "Eugene" bro-

ken? A. When?
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Q. At the time you turned baick?

A. There were some of them cracked, yes, sir.

Q. How many of them? A. I do not know.

Q. Well, approximately.

A. Well, I coukl not approximate, becaiuse I never

went in there to examine.

Q. Were there ten of them broken?

A. I don't think so—I don't know.

Q. Now, there mi^ht have been?

A. There might have been forty, for all I know, for I

never examined, but I do not think so.

Q. Now, Mr. Geer, I would like to have yon state

whether or not any of these knees were broken before she

left Portland.

A. Yes, sir, and fixed with clamps a^ain.

Q. How many were broken?

A. Three or four.

Q. Were there not five?

A. Possibly mij^ht have been five.

Q. They were broken before she left INtrtland?

A. Yes, sir, and fixed.

Q. Fixed with clamps? A. Y(*s, sir.

Q. Now, yon speak of som(^ report that wais made

there at Aleit Bay, I believe; it was after an iiivesftisja-

tion of the condition of the boat?

A. Yes, sir,

Q. Who was thait rexmH made by?

A. I am not certain vi^ho that report was made by;

there were some officers from the ''Bristol" and some pas-
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sengers from tbe "Bristol," anid I thdnk Oaiptain i^wis,

but I am not positive.

Q. Whiit was tlie substance or effect of tliait report, a®

to her condition?

A. Well, the substance, the effect of the report was

that she was unable to proceed on that voyage without

being repaired.

Q. You did not exercise any authority on board the

"Eugene" during that voyage, did you?

A. Not in the management of the boat, no, sir.

Q. The control of the boat, ais to her navigaition and

trip, was vested in the Portland and Alaska Trading and

Transportation Company, was it not?

A. I suppoise it was, in one sense, and aiuother sense,

it was not.

Q. Who was the manager of that expedition?

A. The Portland and Alaslva Trading and Transporta-

tion Company was manager of their part of it.

Q. Who was manager for them? A. For tbem?

Q. Yes.

A. Why, H. P. McGuire seemed to be mjanagier in

Portland.

Q. But on board of these vessels?

A. On board of the vessels Oaiptain Lewis had control

of the "Eugene," and I was under (^aptain Lewis on the

trip.

Q. But at Alert Bay?

A. That I do not know; I did not see any managers at

Alert Bay.

Q. Did you see McFarland?



254 Joel P. Oeer vs.

A. Oh, yes, sir.

Q. Don't you know that he wais manage-r of thait com-

ptany?

A. I know thait he purported to be mamager of that

company,

Q. And Captain Lewis was under his direetioin, was

he not?

A. I suppose so. I do not know. It was their b<usi-

ne'ss, not mine.

Q. As to whether or not the vesisel should return or

proceed depended on the orders given by MciFarlaimd or

Captain Lewis?

A. I suppose so.

Q. He stood in the pflace of the Portlamd ami Alaiska

Trading and Transportation Company as to the direc-

tions to be given?

A. So far as I Ivnow—I obeyed nio direlctions or orders

but Captain Lewis'.

Q. You say the taking of this vessel to Alaiskia wais an

experiment. A. Certainly.

Q. Were these passengers and freight taken in that

way, or were the passengers infonned that thait wais an

experiment?

A. All those that were in Portland were informed

that it was an experiment, as far as I know. I knew

some of them knew it was an experiment and they were

taking chances.

Q. Was it advertised as an experiment or as an as-

sured thing?

A. I do not know; I never saw any advertisements.
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Q. BefoTe the puissage nioney was paid there was

uothiug said about aii experiment?

A. I had uothiug to do with the passage uiiouey; 1

know uiothing aboiut that whatever.

il. When did you expect to get poissession of the ves-

sel again?

A. I expected to get it at Dawson City.

Q. When?

A. After we got to Dawson City; I expected to have

possession of the boat at Dawson City.

tj. Then you were to have possession of it jointly with

the Portland and Alaiska Trading and Transportation

Company, were you?

A. Nio, sir, we w^ere to have complete possession.

Q. Did you enter into a further contract with the Port-

land and Alaska Trading and Transportaition Company?

A. We merely entered into a contract by wh'icili they

were allowed a piart of Lhe receipts. The traffic conltract

—the contract shows there what it is; we were to have

all our local ^business, and there was no local business to

go to the Por-tland and Alaiska, Trading and Trainsporta-

tion Company ; that wais ours—the Yukon Trainsportation

Company.

Q. So that when you teistlfied to what was said before

these two contracts were signed, you did not meam to' add

anything to what is eomtained in the contract, do yon?

A. There wias some talk about things that were not

expressed in the contracts.

Q. But these embody your agreement, do they not?

A. They embody the main part of the agreeiment.
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Q. There wa(s no Tnisundertstiinding, and there is noth-

ing misleading or ambiguous about the contract?

A. None that I am aware of.

Q. Were these papers filed in the collector's office in

the i>ort of Portland?

(Objected to by proctor for claimant as immaterial.)

A. That I don't know.

Q. You don't know aibout that? A. No, sir.

Q. Do you know of the signing of the conftract be-

tween the Portlaind and Alaska Trading and Transporta-

tion Company and of F. C. Davidge & Compiany, of Victo-

ria? A, No, sir, DOthing whatever.

Q. You knew tJiey had entered into an arrangement

with the steamship 'Bristol"?

A. I understood so ; I knew nothing of my own

knowledge.

Q, You made no objections to tliat?

A. No, sir.

Q. Or any further investigation?

A. No, sir.

Q. I notice here a sort of supplemenit or addition to

this contract of August 7th, 1897, pasted onto the cover;

do you know anything about the signing of that paper?

A. Yes, sir.

Q. You say you do know siomething?

A. Yes, sir.

Q. When wa** that signed?

A. Oh, I do not remember the date.

Q. Were you present when it was signed?

A. No, sir.
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Redirect Examinatiomi.

Q. (By Mr. FLANDEKS.) Captain Lewiis was in

charge of the "Eugene," was he? A. Yes, sir.

Q. Was he the man from whom you and those on the

"Eugene" took orders?

A. Yes, in the management of the boat, the handling

of the boat.

Q. Did the "Eugene" take any orders from McFar-

land? A. Not that 1 am aware of.

Q. Was Lewis a seafaring man?

A. Yes, he purported to be.

Q, Do you know whether or not he had any experience

as a navigator in the waters of Alaska?

A. Yes, I understood such to be the case.

Q. You understood so at the time? A. Yes, sir.

Q. Well, did you know anything of the McGuires or

anybody publishing advertisements in the Seattle papers?

A. No, sir, T knew nothing at the time.

Q. The authority, ais I understand, that the McGuires

had is all contained in those two contracts toi which you

have testified? A, Yes, sir.

Q. Do you know anything of your own knowledge

about any represeuftations thiat were made to the libel-

ants in this case? A. I do not.

Q Do you know anything whatever, what the contract

was between the Portland and Alaska Trading and Trans-

portation Company and the libelants?

A. I do not.
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Q. You say CUptiain Lewis was in charge of the

"Eugene"? A, Yes, sir.

Q. Where did he take charge of the "Eugene''?

A. At Portland, Oregon.

i}. Before she went toVictoria?

A. Yes, sir.

Q. Did he stay on the "Eugene'' until sihe gx>t to Vic-

toria or not? A. Yes, he did.

Q. All the time or not? A. Yes.

Q. Were you with him? A. Yes.

Q. (By Mr. HOGAN.) If the Mcfhiires, representing

the Portland and Alaska Tltajding and Tlianspoi'tation

Company, did publish advertisements here, they did

nothing in doing that contrary to their agreement, did

thej? You foiund no fault with them in violating the

agreement in any w^ay—did you ever claim that they v\o-

laited the agreement with you before the abandonment of

the voyage?

A. I never knew anything about the publicaition of

sucli matter until this libel suit.

Q. They had a perfect right to do that under their cu-

tract, did they not?

A. Tliey hiad a perfect right, to a certain extent.

^>. They had the use of tbds vessel for that voyage and

whatever legaJ business they chose to carry <>n, did they

not?

A. They had the u.'^e of the vessel from the mouth of

the Yukon to Dawson City.

Q. And from Portland up, did they not?
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A. They were mot to use the vessel from PortlaaoJd up

for any purpose.

Q. But you say they did carry freight?

A. They only had a few outfits of some of the crew.

Q. Was that a violation of their agreement?

A. It was not in violation of the agreemeint to carry

outfits of the crew on the boat; not that I was aware of.

Q. (By Mr. FLANDERIS.) You say the use of the boiat

was to begin at St. Michael? A. Yes, sir.

Q. And end at Dawson City? A. Yes, sir.

Q. All their possession in the boat at Portlaiud was for

what purpose?

A. The possession of the boat in Porfclauid was for the

purpose of fitting her up and taking her up to Sit. Mi-

chaels, where they were to have the use of the boat from

St. Michaels to Dawson City, anid for having the use of

the boat from St. Michaels to Dawson City they were to'

go to the expenise of fitting her up for the sea voyage and

take her to St. Michaels free, as far lais we were coincerned.

(Testimony of witness closed.)

Captain FBAiNCIS B. JONES, a witness called on be-

half of the claimant, being duly sworn, testified as fol-

lows:

Q. (By Mr. FLANDERS.) What is your residence?

A. Portland.

Q. Your occupation? A. 'Steamboating.

Q. How long have you been steamboating?

A. Eighteen years.
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Q. Are you or are you not familiar witli the c«onsitruc-

tion of steaiDi'boiats? A. Yes, sir.

Q. Know all about steamboats?

A. Pretty near. 1 have built three or four, had them

built. :

Q. Are you the Fran>eis B. Jone« whose na.me is signed

to the agreement of July 30, 1897, and August 7th, 1897,

intraduced in evideniee in this ca.se? A. Yes^ sir.

i}. You may state whether or not at the time of enter-

ing into of these agreeiuents you had aoay interest in the

''Eugene." A. Yes, sir.

Q. What did you do with your interest after that

time?

A. Well, I have got my interest in her yet.

Q. In what way have you your interest in her yet?

A. Well, in the first pJace Geer owned a sha/re and I

owned a share, so we entered into a contract and sold it

to i lie Yukon Transiportation Company.

(^ And took stock? A. And took stock.

Q. Now, what position do you hold in the Yukon

Transportation Oompany

?

A. I am president.

Q. What positioui did Geer hold in it?

A. He has been general manager,

(). How long have you heild these respective positions?

A. Ever since we entered into that contract.

(i. And transferred the boat?

A. Yes, sir, ever since the transfer of the boat.

Q. Are ycm ffimiliar with the stock holders* of the Yu-

kon Transportation Omipany? A, Yes, sir.
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Q. Have any of the stockhoMere of the Portland and

Alaska Trading and Transportaticm Oolnpiany amy inter-

est in tbe stock of the Yukon Ttanspontation. Oompany?

A. No, sir, not a dollar's worth.

Q. Has the Portlanid and Alaska Trading and Tranp

portation Company or any of its memibers aoay interest in

fhe 'Eugene" other tbam whatever interest they may

have by virtue of these two contracts to which I liav re-

ferred? A. No, sir.

Q. Did they have any possession of it for any pui^pose

except as indicated by the con/tracts to which I have re-

ferred A. No, sir.

Q. Are you familiar with the cipcumstances under

which these contracts were entered into, and do you know

the parties to them? A. Yes, sir. •

Q. What use wais to be made of tihe "Eugene" under

that, and for what purpose were the McGuires to have

the use of her?

(Objected to by proctor for libclainjt, because it is not

the best e^ddence.

A. For what purpose?

Q. For what purpose were they to have the use of her,

what was the use contenipilated by the owners of the

"Eugene" under this agreement?

A. They made a bargain with us to fix uip that boat

seaAvorthy at their expense, and take her to the mouth

of tlie Yukon, and tow her or convey her up there for the

use of her up' the Yukon riyer, one trip.

Q. For whatever they could make out of the "Erngeme,"

for the trip up the Yukon, from the mouth up to Dawson?
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A. What they could make on one trip this last fall.

Q. Were they to have the uise of her for the purpose of

transpoi'ting freight and passengers from any oither point

than from the mouth of the Yukon?

Objected to by proctor for libelant for the i-easonis last

stated.)

A. No, sir, they were not to do anyt'hinig else wi/th her;

they had no right to use her for anything else than to take

her to the Yukon river, because we were talking aibout

that a while afterwards, and they wianted to take her on

the Stickeen, and they said they had no right to take her

there, because they had no right to do it in place of bring-

ing her back here. They thought they could take her

there and run Eer, but they siaid they knew they had no

right to do that under the contract.

Q. Did you see the repairs that were put upon^ the

"Eugene" for the voyage? A. Yes^ sir.

Q. What was her condition as to her being a sea-

worthy steamboat when these, repairs were begun?

A. Well, so far as my judgment wais, it was pretty

good. It was pretty well done.

Q. T mean before they started in on the repairs?

A. Before?

Q. ^Tiiat was the age of the "Eugene"?

A. Three years old.

Q. WTiatwas her general condition?

A. Pretty good condition; she had a few knees crack-

ed in her; they were not broken clear in two; they were

cracked. TTiey put clamps on the side of them, and made

them as strong as they ever were.
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Q. That made them as strong as they ever were?

A, Yes, sir. They were made as good as ever.

Q. Vou say you super\ised fixing her up foi* the sea

trip?

A. They put a keelson in her from the bottom clear

up to the deck, to make her stiff.

X}. Did you superiutend or supiervise this?

A. I superintended a good deal of the boat, but they

liad a regular ship carpenter to superintend it, and a good

one.

Q. Row were these repairs done, what sort of work

went into tliem and what sort of material?

A. They w^ere done in good shape; it was all done

good.

Q. It had to be done under the contract, to your sat-

isfaction? A. Yes, sir.

Q. Was it done to your satisfaction?

A. Not as well as I expected; so far as my judgment

for a seaworthy boat, it was done all right.

Q. Was or was not the sea trip of the "Eugene" an ex-

periment or not?

A. Well, it was considered an experiment, because

there had never been anyone taken up there before, and

no one knew whether she could be taken up or not.

Q. You took the chances, the owners of the "Etigene"

took the chances of getting her up there?

A, Yes, sir, we took the chamces of getting her up

there. If the boat had been lost, we would have lost her,

but they had to use the best possible meants under the

contract to get her there.
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Q. Do you know tiii8 libelant, Charles Ruff?

A. No, sir. I do not know any of the passengers.

Q. Do you know the libelant, Jacobi.

A. No, sir.

Q. Did the Yukon l>ansportaibion Com^painy get any

of the paissiage money of these passengers?

A. No, sir.

Q. Did you have any dealings with the Yukon Trans-

portation Company, have any dealings with the passen-

gers? A, No, sir, none at all.

Q. You are familiar with the business of the Yukon

Transportation Company? A. Oh, yes.

Q. Do you know anything about these advertisements

that are introduced in evidence here by the libelant, alleg-

to have been published at Seattle by the McGuires?

A. No, I do not know.

Q. Did they have any authority from the Yukon

Transportation Company at Portland to publish any of

these articles, or to bimi tlie boat by them?

A. No, they did not have any authority whatever.

Q. Did you see the '^Eugene" after her return to Seat-

tle? A. Yes, sir.

Q. When she went on the ways? A. Yes, sir.

Q. What was her condition?

A. Well, she was leaking considerably around the

bow where her seams had been opened and the oakum

worked out.

Q. What was the condition of the timbers in the toow?

A. Well I did not go inside of her to look.

Q. Could you see the oakum worked out?
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A. Yes, that is all I saw about it; I did not hiave time

to go in her; I had to go to Victioiia. I was over there

when they Imd her on the ways there for a few days

after they hauled her out and examined her, and they got

caulking and went to work and eaiilked her all the way

over,

Q. Judging from what you saw at that time, that is,

wHen she was on the ways, was the condition of the "Eu-

gene" such that she coaild with safety have proceeded

further on that voyage?

A. I do not think she could without being canlked

and fixed up again; the "Eugene" was supiposed to go up

there in good order.

Q. How was her condition when you saw it, oompared

with her condition when she was leaving Portland?

A. Oh, I don't know^; I could not tell much about the

condition of the boat, you know, unless you go through

and examine her.

Q. Well, judging from what yoii saw.

A. Oh, when she left Portianid, she was all pight. She

had been caulked and was in good shape, and when I saw

her here slie looked as though her oakum had worked up

considerably around the bow along the knuckles.

Q. You saw her just before she left Portland, after the

repairs were completed?

A. Yes, sir, I saw her all the time she :was being re-

paired.

Q. What wa^ her conditon then ais to her ability to

stand the trip?
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A. JSlie was in j^ood condition then. I took her to

Astoria myself.

Recross-Kxamination.

Q. (By Mr. HOOAN.) Were yo\i one of the incorpo-

rators of the Portland and Alaska Tradinig and Transpor-

tation Company?

A. No, sir. I signed niy name when they were got

up in the first place to imcorporate, but tliat wais all.

Q. You signed the articles of incorporatioin?

A. Yes, in the first place, for them to organize.

Q. Are you the F. B. Jones mentioned in that letter

(showing letter to witness)?

A. I do not know whether I am or not.

Q. T will ask you if the imc'orporators of that company

were not II. P. MicCruire, E. B. McFarlaiud, .Jolin Yocum,

W. W. MeGuire, F. B. eTones, and W. S. Masom.

A. This might luave been. I signed my name U) the

incorporation in the first place Tbey were in a hurry to

get the boat and ^^ei to w^ork.

O. "^'ou signed your name to the articles of incorpora-

tion of the Portland and Alask-a Trading and TransportJa-

tion Oompany?

A. I don't know whether tloat wru it, but it was just

something to org"inize in the first plaee.

O. Please read that letter over and rc^fresih your mem-

ory.

A, 1 guess I put my naiiie to it, amd W. S. MaASon the

same a.s I did. But he has not a dollar's worth of stock

in it.
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C2. This letiber correctly states the niaimes of the incor-

porators of that company as far as you know?

A. Yes, when inicorporated.

Q. And yoii are the F. R. Jones mentioned in this let-

ter? A, Yes, sir, I suppose so.

Q. Now, to refresh your recollection, you were a^ mem-

ber of the Portland and Alaska T'radinig and Ttansiporta-

tion Company?

A. T don't know wliether you call it a member or not;

I sijiued my name there for the purpose of orgianizing it;

I don^t know whether you call that a member or not; I

was not an officer.

Q. Do you know what the capital stock of the com-

painy was?

A. I did not know anything about the stoick.

(^ Well, then, you are mistaken in your testimony as

a matter of fact, Mr. Jones, when yoii say that none of the

members of the Portland and Alaiska. Trading and Trans-

portation Company were memibers of the Yukon com-

pany? A. Stockholders I said.

Q. But the memibers—you are a member of th'at com-

pany?

A. No, sir, T don't consider that I am a memiber of that

compamy: I deny being a memiber of that company in any

shape; if I did sign my name, I did not take a dollar's

worth of stock, and I don't know anything a,bout what

their company consists of.

Q» When was the Yukon Transportation Oompany in-

corporated?
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A. Well, 1 could iml say just wiieu^—somewheres near

about the 6tli of August, soineAvIiere along th-ere.

i}. Shortly after the other? A. YeB, sir.

Q. Xow, did the McGuireii no-t undertake this trip to

Aliai'^ka in connection with the steaniis-hip ^'Bristol" to

violate the teims of th(4r conftracft with you in any wiay

before they turned b;Kk—up to that time, had they vio-

lated the contract?

A. Well, some of tliem violated the eo'ntpact a w'hole

lot. I don't know who done it, whetlier the "Bristol"

themselves or the M( Guires. The first had an option on

two other boaits.

Q. How did thfy violate it?

A. They did not tak'^ either one of the others; ther^' wait-

ed for the "Bristol.'" They wf-ve to tiike her right away;

they didn't do it. She lay there seven or eight days at

Part Townsend waiting, and they did not take lu^r aword-

ina' to cf>ntr-act at all.

Q. Their bieach of contract consisted in the delay?

A. Yes, sir.

Q. But n<« to +le perfecting of p.iTangementts with the

"Bristol'' and tho Transportation of these passengers, -that

wias no breaf'h of the contract, as von understood it, was

it? A. No, I don't know As It was particularly.

Q. They hiul the right under the conttraic-t, as you un-

derstood it, f(* do that?

A. Well, I think if you will get the contract between the

"Bristol" and the McOuires, that the "Bristol" was to

tow them on the insid'^ passaae. and they never done it.

Q. That was between them and the "Bristol"?
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A. Yes, sir.

Q. Did the McGuires or the transiportation company,

so far as this expedition was ("oncerned, and the stale of

tickets and passengers liere, tliat was no breach of their

contract with you, was it?

A. I don't know anything- about the sale of ticketis.

(}. Do you claim f bat contract wais broken by the Siale

of tickets to passengers, or the attempt to transfer pas-

sengers from here to Dawson City?

A. They did not attempt to transport any passengers

on the "Eugene."

Q. What they did then in relation to these pasisengers

wais no breacli of the contract in itself, if niothing else

occurred, that if., tlH-y hn.'] that right under the ooaitract?

A. I suppose they did—what do you mean, a right to

transport tlie piassiengers in thie way thiat they did?

Q. Yes, sir, as far as they had gone, or furtlier if the

expedition had been successful, but the breach of the

contract that you claim consrsted in the delays?

A. Yes, sir. That is the breaich of the contract that I

claim delays.

Q. And not the failure to deliver her up there. You

say you took the whole risik of getting' her through safely?

A. I took the risk myself of the boat in case of rough

weather or anything.

Q. You say it was an experiment.

A. Well, I claim it was an experiment on my part.

Q. And you took the chances of the result?

A. I took the chances of getting the boat up there in

the first place; I thought that we were going to start off
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rigiM away and get tlirougb before the weaitlier got bad,

but tliej^ waited too long, until the weather g<ot bad.

Q. When was the possession of the boat delivered to

the McGuires or the Portland and Alasika Trading and

Transportation Company?

• A. I suppose they took possession as soon as tihey

started from Portland with it; they had their own cap-

tain—Captain Lewis had possession of her; of course, I

took her dow^n to Astoria for him, because he did not

knoA\' the river veiy well, but he had charge of the boat.

Q. They employed their own captain and crew and

pilot? A. Yes, sir.

Q. Had full charge of the navigation of the vesisel

from that on?

A. Yes, sir, they had full charge of her.

Q. She has never been bajck in your posisession sin<je

then?

A. Yes, I claim we have got possession of it now, ex-

cepting the marshal.

Q. But other than the possession you have now, joint-

ly w^ith the marshal, she has never been baick in your pos-

session since?

A. Yes, she was in our possesision, except the mar-

shal's.

Q. I say, other than that character of possession, she

has never been—that is, she has never been formally turn-

ed back to you by the McGuires?

A. Yes, I claim that Captain Lewis had charge of the

boat, the management of the boat, and thiat: he turned her

over to Captain Geer at Port Townsend.
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Q. How long before she was libeled?

A. About a week or ten days, I guess.

Q. Did you ever do any business before with the Mc-

Guires? A. Very little.

Q. How long did you know them down there?

A. Did noit know them very long.

Q. They are old residents of Portland?

A. They have been there a good wiiile; I did not hap-

pen to get acquainted with them.

Q. You are an old resident there?

A. I am steamboating; that don't signify that I get

acquainted with people doing business in the city; I am

on the Columbia river all the time. I did not know them

but a little while before.

Q. I refer you to this addition to this contract of Au-

gust 7th^ 1897; is that your signature to that?

A. Yes, sir, it looks like it.

Q. Did you write the name of the company there?

A. No, that is not my writing.

Q. You do not identify that as your signature?

A. No, I don't, but still it looks a little like it, but I

don't think it is.

(Proctor for libelant desires to object to the introduc-

tion of the slip of paper attached to the contract of Au-

gust 7th, 1897, it having been introduced without the

knowledge that it was attached to the contralct, and we

ask now to have it stricken out upon the ground that Mr.

Jones eannot identify the signature to the paper which

purports to have been signed by him.)

Q. Now, the strain and damage thiat you noticed about
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the "Eugene" on her return to Seattle may liave been

caused largely by the towing of the ves&el, might it not?

A 900 foot cable is pretty heavy.

A. I suppose the towing through rough weather

might do it. I think thait might be possible, but I could

not say as to that. I don't know how that would be.

Q. Opinions seem to be that the towing was as bad

as the weather?

A. The opinions seem to be that the towinig was un-

called for.

Q. What would a cable 900 feet weigh?

A. I don't know. I don't know how big it was.

Q. That would be a very heavy cable for that vessel?

A. Yes, sir—mot amount to a great deal.

Eedirect Examinaition*

Q. (By Mr. FLANDERS.) Have you any stock in the

Portland and Alaska Ti^ding and Transiportaition Com-

pany? A. No, sir.

Q. Did you ever have any stock in that company?

A. No, sir, never had any.

Q. Were you am officer or director of the corporation?

A. No, sir.

Q. How did you happen to sign the articles of incor-

poration?

A. Well, I was called there to see them about this

thing making a dicker, before we entered into any certain

contract, and they wanted to incorporate a company.

And they asked me to sign it so that they could incorpo-
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rate and go aihead with it. They got Masion to sign it in

the same way, and this other man, Yocum, down there,

in the same way. I never had a dollar in it.

Q. Have you ever been aft any of their meetings?

A. Never attended any meetings.

Q. Ever sign any papers?

A. 'No, sir.

Q. Now, Captain, you have been cross-examined about

the contract between the McGutres, or rather the Port-

land and Alaska Tradlnig and Transport;ation Oompany,

and Davidge & Company; did you ever see that contract?

A. No.

Q. Do you know what the terms of it was?

A. Only what they told me,

Q. Wihat did they tell you?

A. They told ni)e that they had contracted with them

to take them, and they were to leave Victoria on the 22d

of August. And they were in a hiv:Ty to get us over

there, and we got over here and lay for seven or eight

days—laid till about the 30th.

Q. That's all you know, what the McGuires told yoa?

A. Yes.

Q. Do you know anything about the method or man-

ner in which McGuires, Davidge or anybody sold ticketis

here in Seattle— do you know anything abo'ut the way

in which they sold them to persons?

A. No, all I know about it is what I heard; I juist

heard—they told me they were selling them on the "Bris-

tol" to go to St. Midhaels, and from St. Michaels they
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were to be transferred to the "Eugene," if they got her

up thei^e.

Q. :N^ow, you don't know yourself much about how
these transactions were had by the Portland and Alaiska

Trading and Transpoirtation Comipany with these pas-

sengers? A. No, I do not.

Q. Of your own knowledge?

A. No, I don't know anything about it; I know iu

Portland how they were offering to sell them to passen-

gers.

Q. What w^ere they doing there?

A. Why, when I have been in there, the passengers

have asked them, suppose that they didn't get through

wit the "Eugene," what they were going to do with them,

and the^^ told them they would have to take the same

chances as well as themselves, but they expected to get

hr through, they thought there would be no doubt but:

what they wcmld get her through, but they could niot

guarantee against any elements.

Q. Did you ever authorize or did the owners of the

"Eugene" ever authorize the Portland and Alaska Trad-

ing and Transportation Company to warrant that the

"Eugene" would arrive at St. Michaels?

A. No, sir.

Q. Or to sell tickets on the "Eugene" to begin at any

ctlier point than St. Michaels if she got there?

A. No, sir, I did not.

Q. Did they have any authority to deal with the "Eu-

gene" other than as embraiced in these two contiractis?

A. No, isir, not that I know of. I had been dealing
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witb them myself pretty much; they didn't have any au-

thority to deal in any other way than as in these con-

tracts.

Q. i^rom what point to what point did they have au-

thority to sell tickets on the "Eugene"?

A. P>om St. Michaels to Dawson Oity.

Becross-Examination.

Q. (By Mr. HOGAN.) Now, Mr. Jones, it was under-

stood with the McGuires that the "Eugene" would have

to be towed there by some vessel?

A. Either convoyed in some way.

Q. And it was talked of that tJhat vessiel would take

passengers, was it not? A. Yes, sir.

Q. r]ven before this agTeement was signed?

A. Yes, sir,

Q. And secure passengers? A. Yes, sir,

Q. And she would have the "Bfugene" in convoy or

tow ? A. Yes^ sir.

Q. And if towed to St. Michaels there the passengers

would be transferred to her; now, that whole arraiUge-

ment was talked over, and that was the very purpose of

their getting possession of the 'Eugene"?

A. Yes, to handle passengers and freight,

Q. You knew ii fterwards they were selling tickets for

the voyage?

A. 1 knew they sold tickets, yes. They did not sell

tickets on the "Eugene," I don't think.

Q. Well, for the voyage?

A. Thev sold them on the "Bristol."
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Q, Tlie^v were taking passage money from pasneugers

to be deii\eied at Dawson Oity?

A. I d(> iiut know whether tihey took passeL)«^erk', you

know, to be delivered wlien there or not.

Kl You i,aid \ou ieard some passengers .it P«,'llai.d

talking?

A. OJi, 1 heard them come in there and talk to the

mainiager tbei-e or the ticket agent there.

i}. About the trip to DawSon City?

A. McFarlanKi and even in Davidge's office both.

Q. That was a trip to Dawson City they were talking

about?

A. Yes, a trip thirough to Dawson City; they came

in there to find out what the assurances were of the com-

pany that they would get the "Eugene" through, and

they told them that they could not guarantee anything

against the elements, but they expected to get her

through; if weather was good, they would get her

through,

il That was at Portland? A. Yes ,sir.

Q. Now, you made no objections to their selling thes(^

tickets?

(Objected to by proctoir for claimant as irrelevant.)

A. Oh, no.

Q. Von conisidered they were authorized to do that

under the contract, did yon not?

(Objected to by proctor for claimant as immaterial.)

A. Well, I suppose they had, yes. I don't know^; I

suppose they had a right to sell tickets.

Q. They were to get the "Bristol" or some other ves-
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^el to tow her up there, and take the passengers and bag-

gage to St. Michaels, and from there they would be trans-

ferred?

A. Tliey sold ou the "Bristol." I don't know whether

thej sold any on the "Eugene" or not; I do not think they

did.

(Testimony of witness closed.)

(Proctor for libelant offers in evidence letter from sec-

retary of state of Oregon, marked Libelant's Exhibit

"AE.)

Hearing adjourned until Nov. 20, 1897, 2 P. M.

C. W. GOULD, recalled on behalf of the clairaant

Q. (By Mr. FLANDEBS.) Mr. Gould, you are the Mr.

Gonld who testified on behalf of the libelants before the

commissioners, are you not?

A. I testified—I do not know on whose behalf.

Q. You are tlie Mr. Gould from whom Buff and Jaic-

obi said they bought their tickets? A. Yes.

Q. You are the 0. W. Gould? A. Yes.

Q. These tickets were signed by Mir. McFarland, as

general manager of the Portland a^nd Alaska Trading

and Transportation Comipany, wiere they?

A. Yes, sir, as I recollect.

Q. Delivered to you signed?

A. Yes, sir.

Q. You sold tickets to them and others?

A. Yes, sir.

Q. Were you in charge of the Seattle office?
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A. Mr. McGuire was there and bad as mucli to do

or say, I guess, as anybody; but I was supposed to handle

the money amd the tickets and sell the tickets.

Q. I will ask you whether or not you ever guaran-

teed to these libelants or anybody else that the "Eugene"

would in fact survive the trip?

A, No, sir, I never gfuaranteed to anybody that they

would survive, absolutely refused to guarantee anything.

Q. Did you evei* have any conversation with any of

these passengens in regard to the chances of the "Eu-

gene" arriying at St. Michaels?

A. Yes, sir.

Q. What did they say to you and v^^hat did you say

to them?
'^ ~'^'

A. Nearly every passenger with whom I conversed

upon requesting information would ask me if we were

guaranteeing to take them through to Dawson Oity. My
answer always was that I could mot guarantee anything.

That: they would have to take their own risk, and if they

did not feel disposed to run any risk I would advise

them not to go. Mr. MeGuire, on the other hand, would

tell the paissengers, and did tell them in my presence,

that he would take them through, providing they stay

with the boat.

Q. With the boat?

A. Yes, sir.

Q. Were you ever authorised to ojuarantee that the

boat would arrive at St. Michaels, the "Eugene" would

arrive at St Michaels? A. No, sir.
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Q. A« I understand you, you never did promiise that

she would make the trip?

A. I never did promise that, sir.

Oross-Examination

(2- (By Mr. HOGAN.) You mean that you yourself,

personal!}', Mr. Gould, did not make any guarantees?

A. That is wbat I mean.

(2. Did you know that guarantees were made by the

McCxuires and others, or what amounted to gmarantees,

if they sitayed by the boat they would get through?

A. A great many asked the McGuires if they would

guarantee to take them through; I heard him tell theni

that he would take them through if they would stay with

the boat.

Q. He told them that the boat was bound to reach

there this fall, did he not?

A. Well, he told them that he thought there was no

doubt but what it would reach there; he said tbat he

could not guarantee anything; he could not guarantee

that the boat would get there, as it might be an impossi-

bility.

Q. Well, he spoke to them in the line of these adver-

tisements in the "P. I.," did he not? That the vessel

would arrive there on the 11th or 15th of September

—

that was his talk, was it not?

(Objected to by proctor for claimant as immaterial.)

A. When it comes right down to the matter of fact, I

could not say that I ever heard him say that the boat

would positively reach Dawson Oity last fall.



280 Joel P. Geer vs.

Q. But did not he give passengers to understaufl

that it would in all his talks with them—do not you be-

lieve that they received the impression from the conver-

sation with him that they would reach there this fall?

(Objected to by proctor for claimant as incompetent.)

A. Well, as far as my opinion goes, I think they did.

(Proctor for claimant moves to strike the answer of

the \Nitness because it is a matter of opinion.)

Q. The McGuires were noted for their talk, were

they not—that is, they were inclined to make big prom-

ises, were they not?

(Objected to by proctor for claimant as irrelevant.)

A. Well, do yon wish just my opinion on that? I

cannot vouch for other people's opinions.

Q. Well, wffaf you saw there in your office of their

ways of carrying on this business, the sale of tickets to

passengers.

A. W^ell, I think they were able to represent their in-

terest beyond question.

Eedirect Examination.

Q. (By Mr. FLANDEKS.) You say you made no

guarantee yourself that the boat would reach Dawson

City, ©id you make any guaranty or promise on behalf

of the "Eugene" herself or on behalf of the Portland and

Alaska Trading and Transportation Company that she

would reach there?

A. I made no giiarantee on behalf of anyone for their

boat.

Q. (By Mr. HOOAN.) Now, as a matter of fact, Mr.
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Goiuld, you considered it yoiur business to merely sell

tickets and when anything pertaining- to the voyage

came up it was referred to McGuire, was it not?

A. Yes, when anything came up in regard to the re-

Siponsibility of the boats—for instance, as to getting tlie

"Eugene" up the river and other matters that I did not

think come within my jurisdiction as an agent for the

sale of tickets—the passengers were referTed to the Mc-

Gulres. I says, "Here's the owner of the 'Eugene'; let

them answer these questions themiselves."

Q. And yoTi were there to receive the money aiud take

care of it and deliver the tickets?

A. I was there simply to receive the money; I did mot

suppose that I would have handled the tickets at all if

it had not been for securing the charter money to the Da-

vidges.

(Testimony of witness closed.)

Gapt. JOEL P. GEER, recalled on behalf of claimant:

Q. (By Mr. FLANDERS.) I hand .you this paper and

ask you what it is.

A. That is, a license, license of the steamer "Eugene";

also indorsements for masters.

Q. A porrtion of the paipers of the "Eugene" which

you have in your possession as her miaster?

A. Yes, sir.

Q. You are required to keep this on board of the ves-

sel? A. Yes, sir.

(Proctor for claimant offers paper in evidence. Ob-

jected to by proctoT for libelants as imimaterial. By
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a^reeuient copy substituted for original and original

withtdrawu.)

Claimant's iixhibit No. 4.

Permanent Official numiber.

License No. 6. Numerals.

136, 4^.
The United states of America.

Art. 31, Customs Regs. 1892. Cat. No. 541.

.Sec. 4321, Rev. Stats.

Li'centse fo'r Enrolled Vessel.

License for carrying on the Coasting lYade.

In pursuance of Title L: "Regulations of vessels in do-

mestic commerce," of the Revised Statutes of the Unit-

ed States, V. B, Jones, of Portland, Oregon, president of

the Yukon Transportation Company, of Portiland, Ore-

gon a corporation, and C. H. Lewis, of PoiKland, Ore-

gon, master, that the steamboat called the "Eugene,"

whereof the said C. H. Lewis is master, buTden 271 tons

and 88 hunidredths, as appears by her enrolimeTit, num-

ber three, dated at District of Willamette, August IS,

1897, shall not be employed in any trade, while this li-

cense shall continue in force, whereby the revenue of the

United States shall be defrauded; and having also sworn

that this license shall not be used for any other veasel, or

for any other einployment than is herein specified, license

is hereby granted for the said steamboat called the "Eu-

gene" to be employed in carrying on the coasting trade

for one year from the date hereof, and no longer.

This license does not grant the right to fish for ma«k-
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erel, other tliam for what is kDOiwn as Spanish mackerel,

between the first day of March a.nd the finst day of June,

inclusive, of this year.

Given under my hand and seail at the Port of Portland,

Oregon, In the District of Willaimette, this eighteenth

day of Augnist, in the year one thousand eight liundred

and ninety-seven.

[Oollecto-r's Seal] THOMAS J. BLACK,

No. Collector of Custom's.

Naval Officer.

"Indorsement of Change of Master.

District of Puget Souind,

Port of Port Townsend, Sep. 9, 1897.

Joel P. Geer, having taken the oath required by law,

is at present master of the within named vessel, in lieu

of C. H. Lewis, late master.

CHAS. MILLER,

Dep. Coll. of Customs."

(Indorsed:) "Permanent license for enrolled vessel.

License No. 6 of the steamboat 'Eugene,' 271.88 tons. Is-

sued at the port of Portland, Oregon, District of Willam-

ette, Aug. 18, 1897."

Q; I haind yon this paper and ask you what it is.

A. It is authorit^^ for me to act as manager.

Q. Hainded you by whom?

A. By the Yukon Transportation Company.

(Paiper offered in evidence by proctor for claimant. Ob-

jected to by proictor for libelant as irrelevant and imma-

terial. By agreement, copy of doeument inserted in the

record and original retained by witness.)
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Claimant's Exhibit No. 5.

"Know All Men by These Presents, that Joel P. Ueer
was ait a meeting of the direc-toEs of the Yukon Tmnstpor-

tation Company, of Portland, Oregon, appointed nwmager
of said company, with the power and authority to take

charge of and manage the property of said corporation

in Alaska and the British Northwest possessions, and

especially the steamboat 'Eugene,' and likewise to a-ct

as captain of said vessel, and to discharge the duties usu-

ally appertaining to such office.

In witness whereof, the said Yukon Transportation

Company of Portland, Oregon, has duly caused these

presents to be signed by its president and secretary, and

its corporate seal to be hereto atached, this 16th day of

August, 1897.

YUKON TRANSPORTATION COMPANY OF
PORTLAND, OREGON,

By F. B. JONES, President.

YUKON TRANSPOrRTATION COMPANY OF

PORTLAND, OREGON,

[Corporate Seal] By GEO. GOOD, Se-cretary."

Executed in presence of:

G. M. Stearnes.

Q. Now, what was the draught of the "Eugene" at

the time she turned back?

A. I think about 26 imches.

Q. She had no freight aboard, as I undersitand?

A. No, sir, only the outfits for the crew.

Q. Do you know wha/t representations may have been
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made by either H. P. MciCiuii-e or VV. W. MeGuire or Mr.

Gould to any of tbese people who piurchased tieketn?

A. I do niot.

Q. Did they have any other control over the boat

other than the control that they might hiaive hiaid by virtue

of these two contracts that are in evidence here?

A. None whatever.

il. Did you ever authorize them to represent to any

purchasers of any tickets that the "Eugieine" would in

fact arrive at St. Michaels and there undertake the voy-

age to Dawson City?

A. No, sir, and it was expressly understooid between

us that it was very likely that sihe migiht not arrive, and

they were taking that risk.

Q. Would or would not any such representations, if

made, have been in violation of your contract and your

underistanding ?

(Objected to by proctor for libelant as calling for a le-

gal conclusioin.)

A. Yes, sir, in my opinion I should consider it would

be a violation.

CrosisExamination.

ri. (By Mr. HOGAN.) This licenise purports to havf

been issued August 18th, 1897, at Portland?

A. Ye®, sir.

Q. Were there any ciharges attached to the issuance

of that license? A. No, sir.

Q. This license was obtained for the purposes of this

trip, was it not?
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A. No, sir; that license was obtained wlien tlie boat

obangetl ownersbip from F. B. Jones and mjself to the

Yukon Transportation Company, a'nd that always has
to be done.

Q. W as she licensed before for the coaisting trade?

A. Yes, she had exactly the same kind of a license as

that.

Q. The same license before?

A. Yes, tihe same exactly.

Q. This license in no way abrogated or changed the

contract which yon had made with the Mc€ruires?

A. Nothing to do with that contract.

Q. It left that contract valid still?

A. The contract stood just the same.

Q. And the rig'hts of the original owners who made the

contract with the McGuires, these rights were transfer-

red to the Yukon Company, subject to the contract with

the McOuires? A. Yes, sir.

Q. So you considered thait the matter stood just the

same as if the Yukon company had made that contract

with the McGuires? A. Yes, sir.

Q. Do you know whether these comtracts were filed

with the collector down there?

(Objected to by proctor for claimant as immaterial.)

A. Not to my knowledge.

Q. The master of the vessel here mentioiied in this li-

cense was C. H. Lewis. He was employed by the Port-

land and Alaska Trading and Transportation Company?

A. Yes, sir.
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Q. At the time this license was obtained he wais iu

their employ? A. Yes, sir.

C^. The vessel was in their possession at that time?

A. As I stated yesterday, to a certain extent the ves-

sel is always in the possession oif the Yukon Transponta-

tion Company since that (company has been foirmed, and

was so recorded on the books and never was recorded ainy

place else.

Q. But the Portland and Alaska Trading and Trans-

portation Company had coiutrol of the vessel?

A. Yes, sir.

Q. They did have control? A. Yes, sir.

Q. At tlie time this license was obtained?

A. Yes, sir.

Q. They were fitting her up at that time, were they"

A. Yes, sir.

Q. At their own expense? A. Yes, sir.

Q. And tihey had employed a crew and were paying

them? A. Yes, sir.

Q. Had complete charge and control of the naviga-

tion of the vessel on the trip?

A. Yes, but they w^ere not paying all of the crew.

Q, I understand nobody was paying a portion of the

crew.

A. I do not know about a portion of the crew; I know

the Yukon Transportation Comipany was paying a por-

tion of it.

Q. A portion of the crew was paying them, I under-

stand?
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(Objec-ted to by proctor for claimant as immaterial.)

A. No, sir.

Q. You were on board of the "Eugene'' at the time

when she was at Oomox and Avhen she put out of there

fur Alaska, were you? A. Yes, sir.

Q. She had be^n seized by the Oamadian officials at

that place?

(Proctor for claimant objects as immiateriail and irrel-

evamt.)

A. lb at is what I understood..

Q. She escaped from them, did she not?

A. She left; I do not know anything about her es-

caping. I had nothing to do with it whatever. I was

over on the "Bristol," amd some one told me that the

"Eugene" was going to leave; I came over and she left;

I was not at the wheel.

Q. Yo'u were on board of her when she left?

A. I was on board when she left. I was on the "Bris-

tol" when I heard she was going to leave.

Q. Did you see the Canadian official aboard of her?

A. Yes, I was on board of her.

Q. Had he tacked up a notice? A. No, sir.

Q. Had he served any notice there?

(Proictor for claimant objects as immiaterial and irrel-

evant, and desires the objection to apply to all this line

of examination.)

Q. Served no papers? A. Not on me.

Q. You understood that he had attached her?

A, I understood that.

Q. How long after that did she put out?
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A. I don't know; about 18 or 20 hours, I should judge

—possibly more.

Q. In the absence of the officials of the Canadian gov-

ernment? A. Yes, sir.

Q. What hour of the day was that?

A. When we left?

Q. Yes, sir. A. I think about 11 o'clock.

Q. You made no objection to the MoGuires on ac-

count of their employing a vessel on this trip in the man-

ner they did, did you? A. No, sir.

Q. You considered that that was in accordance with

that contraict, did 3^0'U?

A. No, sir; they were to have a lighter vesisel to tow

her.

Q. Otherwise was that the only objection?

A. There was another objection; they were to take the

inside passage, and we strenuously objected to their do-

ing anything else.

Q. Could this vessel have made the trip if you had

taken the inside passage?

A. That I do not know, I thought so; she would have

stood a great deal better chance to have made the trip on

the inside passage. As a matter of fact we started a

week or ten days later than the agreement wiais, and I

protested at the time we started.

Q. It is your opinion that she could have made the

trip if they had taken the inside passage?

A. She miay, but it w^as very late in the season to at-

tempt to make the trip at all; I protested against leav-
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ing so late in the seas^cm by telegram from Port Angeles
to Victoria.

Q. Still you went on the voyage?

A. We went on the voyage.

(Testimony of witness closed.)

Capt. F. B. JONES i-eealled on belnalf of claimant:

(2. (By Mr. FLANDERS.) Do you know the circum-

stances under which tbese libelants bought tickets from

Mr. (jlould or the McGuires here?

A. No, I don't know anything about here in Seattle.

i}. Do you know an.y represe/ntations that were made

by any of these persons to them?

A. No, sir, I do not know of any.

Q. Did yoiu ever give the Portland and Alaska lYad-

ing and lYanspor-tation Oompiany or Davidge & Co., (^r

any of their ofllcers or agents, any authority to warrant

or represemt that the "Eugene'' would in fact an'ive at

the Yukon river or do anything more than to make the

attempt?

(Proctor for libelants objects as irrelevant and imma-

terial.)

A. No, sir, T did not give them any authority what

ever.

Q. Did any of the owners of the "Eug-ene" ever give

them such authority?

A. No, sir, never any of the owners of the "Eugene"

had any right to do that,

Cix)ss-Examination.

Q. (By Mr. HOGAN.) You say it wa» the intention,
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Mr. Jones, when this boat was let to the McG^uires tkat

they would carry pascAeugers in this manner to Alaska,

was it not? A. No, sir, it wais not.

Q. Did they not contemplate carrying piasisiengers^—

1

mean on board another vessel whlcli would tow the "En-

gene" up? •

,

A. They expected to carry passengers on the "Bris-

tol" or on some other boat.

Q. It was the intention to carr-y them on the "Bris-

tol" or some other boat having in tow the "Eugene"?

A. Well, towing ker or convoying her, oine of the two,

Q. And so far there was no breach of the contract on

the part of the M'eGuires in undertaking to transfer pas-

sengers in that manner, taking them, aboard the "Bris-

tol," having in tow the "Eugene" or convoying the "Eu-

gene"?

A. There wais no comtnact that they were to carry any-

thing on the "Eugene" at all until they got to the mouth

of the Yuldon river.

Q. But they were to take passengers on another boat

having in tow the "Eugene"? A. 8ome other boat,

Q. It was contemplated when the contract was made.

A. Yes.

Q. The very purpose of making the contract was to

bring the "Eugene'' up in that mamner and carry passen-

gers on another b^at, and transfer them at St. Michaels,

was it not?

A. Well, I suppose that was the imtemtion.

Q. And in so far as the MieGuires did that there was

no breach of the contract between them and the owners?
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A. JNot tiiiat 1 know of, only in reguixi to tlieir repi'e-

seutiug tiiiaL tiije ''Eugene' would sui^eiy get tlirougii;

tiia-t tliey never done, 1 don^t think, because a» far as i

know 1 heaj'd pciis»efngei-isi ask niybeli, and tiiey told tlieni

tlnat tney could not guai-ajitee to get tliem througli.

Q. That was at Portland? A. Yes, sir.

Q. You wei-e never at Seattle during that time?

A. 1 wa.s not at Seattle; 1 don't know what they don*,

here.

Q. Y^ou do not know wlnat representations were made

to the passengers here? A. No, sir.

liedirect Examination.

Q. (By Mr. FLANDEJiS.) Captain, did you not at

the time that contractwas entered into know how the "Eu-

gene" was to be taken up to St. Michaels, whether by

towboat or by passenger steamer or not, or fredght

steamer?

A. Wei J, in the first place, they siaid they would tow

her with a tug.

Q. Was that when the contract was signed or not?

A. Yes, tluit was when tlie contract was signed, and

of course afterwards I found out they calculated they

would tow her with nny kind of a steaniei' they could get.

(Testimony of witness close<l.)

It is admitted that there was filed in the office of the

collector of customs of Portland^ Oregon, in the District

of AVlll^mette, on Augmst 21, 1S97, duplicate contract

dated Atigust 7th, 1897, between the Willamette and Co-
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Imiibia River Towing- Oomipanj and Joel P. Geer, of the

lirst part, and the Alaska Trading- and Transportation

Conipaniy, being Olaimant's Exhibit 3 in this case.

District of Washington,
\ ss.

County of King.

I hereby certify that the foregoing record, from page

1 to page 253, both inclusive, conitains all testimony of-

fci-od bv libehnit and claimant in the foregoing entitled

cau^e ; thart said testimony was taken at the time and place

therein mentioned; that each of said witnesses were duly

sworn by mebefore testifying; thaft by agreement of proc-

tors I reduced t he testimony of said witnesises to wriiing in

sliortliand. and proctors for the libelants and claimant

stipulated and agreed that the testimony of said witness-

es as transcribed by me should be taken ais the testimony

of said witnesses, the same as if duly sigmed by them;

and I certify that the testimiony of said witnesses as

transcribed is the testimony given by said witnesses. I

rc^turn herewith the several exhibits introduced by libel-

ant (from "A" to "AE") and claimaint ("1" to "5").

Witness my hand and official seal this 27th day of No-

vember, 1897.

[Seal] A. C. BOWMAN,
U. S. Oommiissioner.
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In the District Court of the United States for the District of

Washington, Northern Division.

THE STEAMBOAT "EUGENE."

GASTON JACOB! and OHAS. RUFF,

Libelants.

JOEL G. GEER,

Claimant.

Deposition of C. H. Lewis.

It is hereby stipulated that the defpo«itions of George

Good, E. B. MeFarland, and C. H. Lewis for claimant

may be taken at Portland, Oregon, before clerk U. S. Dis-

trict Court or any U. S. Commissioner, upon the inter-

rogiatories, direct and cross, hereto attached, without

the issuance of a commission or any formalities other

than the administration of an oath, such testimony to be

rp^eived at the trial of this cause, subject to any objec-

tions as may there be made aS to relevancy, coanpete^ncy,

or miateriality. Said witness Lewis may si2:n the steno-

graphic notes of the reporter. Said testimony shall be

returned by the time set for trial, and such trial shall

not be postponed by reason of its nonreceipt. Proctors

for neither party shall be present when such testimony

is taken, and said officer shall certify to the fact of such
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absence, otherwise such depoi^itions shall not be receiv-

ed in evidence.

8TRU'DWICK & PETEiRiS, and

WILLIAM8, WOOD & LINTeiOUM,

Proctors for Claimant.

JOHN C. HOGAN,
PATTERSON & EARLY,

Proctors for Libelants.

Interrogatories to be propounded to C. H. Levi^is, wit-

ness on behalf of claimant.

1. What is your name and present occupation?

2. What experience, if any, have you had as a naviga-

tor upon the waters between the Oolumbia river and

Ynkon river.

3. Do you know the "Eug:ene"? If so, for how long?

4. Were you on the "Eugene" at the time of the ti*ans-

action in controversy? If so, state when you joined her

and in what capacity and how long you remained in that

capaicity Oru her.

5. If you were on the "Eugene" between the Columbia

river and Straits of Fuca testified tO' by Capt. Geer, de-

sicribe the weaither and how the boat acted.

t). Describe the weather from the time the "Bristol"

overtook the "Eugene" north of Oomox until she turned

back into Alert Bay, and particularly describe the weath-

er, wind, and sea the day on which she put back.

7. How did the "Eugene" behave during said trip, and

how during the last day.
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8. De&crib€ the circumstances under which you turned

back.

9. When did you first see the libelants Ruff and Ja-

cobi? Did you have any dealings with t.liem? If so, state

what they were.

11. Did you examine the "Eugene" after she had put

in Alert Bay? If so, -state her condition, and to what

causes do you attribute the same.

12. State the circumstances under which the passeu-

g-ers on the "Bristol" returned to Victoria.

13. If you know anything more about the matters in

controversy state, the same in full.

WILLIAMS, WOOD & LINTHICUM,

STEUDWICK & PETERS,

Proctors for Claimant.

Ooiss-interrogatories to be propounded to C. H. Lewis.

Cross-Int. 1. Captain, a paper in the form of a letter

signed by you hs been introduced in evidence, and is now

copied in this interrogatory, and m as follows:

"Alert Bay, Sept. 6, 1897.

Capt. Mclntyre.

Dear Sir: Yours received, and contents noted. I must

say that the steamer 'Eugene' is not in a fit condition to

proceed with the steamer 'Bristol' on her voyage north.

We will have to remain here until towed out or convoyed

by some steamer.

To Capt. Jas. Mclntyre, Master S. S. 'Bristol.'

Yours respectfully,

a H. LEWIS,
MJasfter of Str. 'Eugene.'

"
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You remember the circumstances of the giving of thiat

letter to Capt. Mclntjre, do yoru?

Int. 2. And you sent this letter at the time it is duted,

did yon?

Tut 3. That letter was sent Capt. Mclntyre with your

knowledge and consent, was it?

lut. 4. And jou recollect of signing a letter- similar

to the one of which the abov^e is a copy?

JOHN C. HOGAX, and

PATTERSON & EAF^.Y,

Proctors for Libelants.

In the District Court of the United States for the District of

Washington, Northern Division.

THE STEAMBOAT EUGENE.

GASTON JACOBI and CHAS. RUFF,

Libelants, )

JOEL P. GEER,

Olaimant. /

Pursuant to the annexed stipulation, appointing me,

E. D. McKee,, clerk of the District Coiurt of the United

States for tlie District of Oregon, a coinmisisiioner to take

the depositions of C. H. Lewis, PI B. McFapland, and

George Good, witneisseis on behalf of the claimant in the

above-entitled cause, in answer to the interrogatories and

cross-interrogatories thereto annexed, I proceeded to take

the depositions of said witnesses at my office in the city
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of Portland, Oregon j said witu'ess C H. Lewis appearing

before nie and testifying on Monday, November 22, 1897;

and said witnesses E. B. MfFarland and George Good ap-

pearing before u)e and tesitifying on Ttieisday, November

23, 1897; and said witnesses, having been by me first duly

cautioned and sworn to sx>^aik the trnth, the whole truth,

and nothing but the trutJi, testified a« follows:

C. H. LEWIS, a witness on behalf of the claimant, be-

ing first duly sworn, testified as follows.

Direct Interrogatories.

1. What is your name and present occupiation?

A. C. H. Lewis, chief officer of the steamship "Or-

egon."

2. What experience, if any, have you bad as a navi-

gator upon the waters between the 0>liiniibia an<l Yukon

river?

A. My experience between the Oolnnibia river and the

Yukon river—I have had experience on the waters of the

Columbia river in the Alaskan waters;, an experience of

five years as mate and master. And I have been several

trips to the Yukon river on sailing vessels.

3. Do y(u know the "Engene"? If so, for how long?

A. I know the "Eugene" by seeing her on the river, as

a rivei* boat here, and my experience on lier going from

here t(» I'liget Sound, and from Puget Sonnd to Alert

Bay. I have known her for about three months.

1. Were you (m the "Eugene" at the time of the trans-

action in controversy? If so, state when you joined her
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and in what capacity, and how long you remained in that

capacity on her.

A. Yesi, sir. I joined the ^T^ugene" on the 20th of

August, 1S97. Went from here to Puget Sound on her.

I joined her as master of her—captain; remained on her

as captain up to the llth of Sepitember, or 12th; I am not

certain of dates I think it was the llth.

5. If you were on the "Eugene" between tlie Coluimbia

river and Straits of Fuca testified to by Captain Geer, de-

scribe the weather, and how the boat acted.

A. The weather we had from the Columbiia river to

Puget sound was common, ordinary weather, strong

no'rthwest wind, whicli we generally have at that time

of the year; and the boat aicted in thiat weather very well

for a river boat. We went through all right.

0. Describe the weather from the time the "Bristol"

overtook the "Eugene" north of Oomox until she turned

back into Alei"t Bay, and particularly describe the weath-

er, wind, ami sea the day on which isihe put back.

A. The morning of the day the "Bristol" picked us

up, at tlie northwest end of Vancouver's Islaiud, abreast

of Fort TJupert, the weather was fine, but looking threat-

ening and glas^ falling. It kept fine till eleven o'clock

A. M., when it commenced to inicrease from the south-

east, and by two P. M. was blowing a stro^ng gale^—was

short, choppy sea running. That was the morning he

picked \m up. At noon on the same day, when we turn-

ed back, it wais blowing a strong gale from the southeast,

and the ship wa's showing signs of breaking up, and the

crew protested to going further, and desired to be turn-



300 Joel P. Qeer vs.

ed back with the ship. I hailed th-e steamship "Bristol,"

and signalii^d her to tui'n back to a port of safety, for

th<? siliip was breaking up. He tiLrn,e<d baick at two P. M.

and proceeded for Alert Bay. It blew a strong gale all

night, and the ship received damage during the g'ale,

\^'hich made her unseaworthy and not fit to proceed any

further north, ^^e arrived in Alert Bay on the follow

ing- morning, I forget the exact momingor exact date.

But when Ave a.rrived there, there was a survey held on

the ship, on the steamer "E.ugeaie," by four me-ni—^two sea

captains and two ship's carpenters. They j)ironK>unced

the ship damag'ed a/nd unseaworthy, and not fit to proceed

fui'tber north.

7. How did the "Eugene" behave during .said trip, and

how durinig the last vlay?

A. The "Eugene" behaved veiw well for a river boat

at sea. On the rrip after we turned back to Alert Bay.

when ^e held a survey on her, and these }>eO]>lo surveyed

her and pronounced her unseaworthy, she behaved av

well as any river boat could in such a giale of wind. She

was out of her eleiuent. She got in a gale of mnd at

sea, and behaved as well as any boat of her class could.

8. Des/cribe the circumstances under w^hich you turn-

ed hack.

A. V.'c foui-tl the ship was breaking up, and turned

back in orth^r to s-ave her and the life of the i>eople on

board.

9. When did ynu first see the libelants Ruff and Ja-

cobi?

A. 1 don't know either one of the gentlemen. I nev-
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er met them, to my kBOwled'ge, any more than any other

passengeris on the ship.

10. Did you have any dealinigis with them? If »o,

state what they were.

A. I never had any dealings with tliem of any kind;

would not know them if I saw them.

11. Did you examine the "Eugene" after she had put

into Alert Bay? Is so, state her condition, and to what

causes do you attribute the same.

A. Well, we held a survey on the steamer after we ar-

rived in Alert Bay, by four men^—twO' sea captains and

two ship's carpenters; found seveiial of her timbers brok-

en on the port and starboard side, and several broken on

the bow; found the oakum out of her seams; and she was

makang- water freely. After they held a survey on her,

tliey pronounced her unseawoi-tihy and not fit to proceed

any further north. I attribute the same to the rough

usage she received at sea, in tow of the "Bristol"—the

force of tlie wind and sea.

12. State the circumstances unler which the passengers

on the "Bristol" returned to Victoria.

A. Well, as far as I know the circumstances of their

return to Victoria was that the "Eugene" was not able to

proceed further north, and they had to turn back. They

were all satisfied, to a man, to turn back.

13. If you know anything more about the matters in

controversy, state the same in full.

A. Well, I don't know any more about it, only that I

have a log of the ship from the time we left Portland,

Orego.n, till we arrived in Puget somnd; from thence to
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Oomox, from Comox to Alert Bay, to sea and return—de-

scribing- the full particulars of the trip. If you wisii to

havie the lo'g—it is a copy of the log I kept o-n the ship

—

if you wish to have that copy for reference, you can have

it.

Cross-Interrogatories.

1. Captain^ a paper in the form of a letter signed by

yooi has been introduced in evidence, and it now copied

in this interrogatory, and is as follows:

"Alert Bay, Sep. 6, 1897.

Oapt. Mclntire.

Dear Sir: Yours received, and contents noted. I must

say that the steamer 'Eugene' is not in a fit condition to

proceed with the steamer 'Bristol' on her voyage north.

We will have to remain here until towed out or convoyed

by soime steamer.

To Capt. Jas. Mclntyre.

Yours respectfully,

C. H. LEWIS,

Master of Str. Eugene."

You remember the circumstance of the giving of that

letter to Oapt. Mclntyre, do you? A. I do.

2. And you sent this letter at the time it is dated, did

you? A. Yes.

3. That letter was isent Capt. Mielntyre with your

knowledge and consent, was it?

A. Yes. It was sent to him in answer to a note I re-

ceived from him. He sent me a note telling me that his
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sJiip was going to proceed to sea at ten o'clock the follow-

ing morning, and wanted to know if 1 was ready to pro-

ceed on the voyage with it; and I wrote Mna that note tell-

ing him that 1 wsa not, and stating the condition of the

ship.

4. And you recollect of signing a letter similar to the

one of which the above is a copy? A. Yes.

United States of America,
)
( ss.

District of Oregon. \

I, E. D. McKee,clerk of the United States District Court

for the District of Oregon, herefby certify that unde and in

pursuance (jf the sitipulation hereto annexed, the wit-

uiess C. H. Lewis, on behalf of claimant, appeared before

me on November 22, 1897, and the witnesses E. B. Mc-

Farland and George Good appeared before me on No-

vember 23, 1897, and were examined upon the written in-

terrogatories and cross-interrogatories attached to such

stipulation; said witnesses being examined in the pres-

ence of myself and the reporter alone, proctors for neith-

er part^' or other persons being present. And said wit-

nesses severally made the answers to isaid several inter-

rogatories and crosisi-interrogatorieis hereinbefore set

fortli. Said answers were taken down in shorthand, and

thereafter extended by the reporter; and said testimony

when extended, was read over and signed by the wit-

nesses E. B. McParland and George Good, their several

signatures appearing at the close of said respective dep-

ositioms; the signature of said G. H. Lewis to his own
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depoisition after extension being waived by the respective

parties, according to said deposition.

In witness whereof, 1 have hereunto set my hand and

affixed the seal of said court at Poi-tland, Oregon, this

24th day of November, 1897.

[iSeal U. S. District Cburt] E. D. McKEE,

Clerk United States District Court for the District of Ore-

gon.

[Endorsed]: Depositions of C. H. Lewis, E. B. McFar-

land, and (ieo. Good. Published and tiled Nov. 29, 1897.

In the United States District Count. R. M. Hopkins,

Clerk. By A. N. Moore, Depuity.

November 30, 1887.

General Order Book, D. C, vol. 3, page 433.

GASTON JAOOBI,

vs. V 1128.

STMB. "EUGENE," etc.

ninute Order.

Now, on this day, this cause conning on for final hearing,

the Court, after liearing argument of resi>ective counsel,

takes said matter under advisement.
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In the District Court of the United States, for the District

of Washington, Northern Division.

GASTON JACOB I and CHARLES
RUFF,

Libelants,

vs.

THE STEAMSHIP "EUGENE,

Respondent.

Order of Default.

The marshal having returned, on the monition

isisued in the above-entitled aiction, that he had attached

the said vessel, her tackle, apparel, and furniture, and had

given due notice to all persous claiming ^the same that

the said court would on the 7th day of Oct., 1897, popoceed

to trial and condemnation of s^id vessel, her tackle amd

furniture, and the time within, wihlch ajpipeairtamice might

be made or claim's interpoised herein having long since

expired, and no persons apeairing herein, except Joel P.

Geer, claimant, and the intervenors, Fred M. Lyons, Wal-

ter M. Cary, and Edward J. Knight, and C. Hennigar,

therefore on motion of libelant's piroctor, it m ordered that

the defaults of all persons be and the same is hereby en-
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tered with tlK^ exception only of the above najned claim-

ant and intervenors.

Dated this 7th day of Dec, 1897.

C. H. HANFORD,

Judge.

Reed, copy hereof this Dec. 6, 1897.

STRTJDWICK & PETERS,

Attys. for niiaimaiit Joel P. Geer.

[Endorsed]: Order of Default. FWed Dec. 7, 1897. In

the U. S. District Court. R. M. H^opkins, Olerk. By H.

M. Walthew, Deputy

In the District Court of the United States for the District

of Washington, Northern Division.

GASTON JACOB! and CHARLES
RUFF,

libe'lanfts,

vs.

THE STEAMSHIP "EUGENE,

Respondent.

JOEL P. GEER,

Oaimiant,

And FRED N. LYONS, WALTER M.

CARY, and EDWARD J. KNIGHT,

Initervenons.

Final Decree.

The monition and atta.chinenit iisvsiued in the aibove-enti-

tled cause having been heretofore duly returned, and the
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default of all personis except the above-niamed claiimant

anid intervenors having been duly entered herein, and this

cause coming on regularly to be heard upon the pleadings

and proofs of the respective parties herein, and argued

by the proctors of the respective pairties, and after due

deliberation being had in the premises, the Court finds

That all of the material allegations of the libel aire true,

and that the libelants are entitled to recover herein, and

the Clourt having aissessed the amount of said libelaints'

recovery at the sum of eight hundred dollars (fSOO.OO) for

each of the libelants, and it appearing to the Oourt that

the said steamer "Eugene" is liable in specie for the

payment of said amount to each of the libelants, therefore,

on motion of proctor for libelants,

It is hereby ordered, sentenced, and decreed that the

said steamiship "Eugene," her tackle, apparel, and furni-

ture, be, and the same hereby are, condemned for the pay-

ment of the aforesaid amounts, to-wit, for the payment of

the sum of eight hundred dollars to the libelant Gaston

Jacobi, and for the further sum of eight hundi^d dollars

to the libelant Charles Ruff, together with the costs and

disbursements of this action, taxed at the sum of

dollars.

And a stipulation having (been duly entered into and

filed in this cause by the respective parties, wherein it is

stipulated and agreed that the intervenors Fred M. Lyons,

Walter M. Cary, and Edward .f. Knight shall abide th**

result of the trial of the issiue® between libela*nts and

claimant herein, and shall be entitled to the same recov-
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ery upon tlieir intervening libels lien^in ais niigM be re-

{•ovea-ed l>y tiie pi-lncipiai libeLants Jacobi and Kuff, there-

fore, in accordance with said stipulaition^ and on motion

of the proctor of said intervening Ubeilants,

It is ordered, sentenced, and decreed thait the said in-

tervenor Fred M. Lyons do hajve and recover herein the

sum of eight hundred dollars ($800.00), aind that the said

interv^enor Walter M. Cai^ do have and recover hetrein a

like sum of eight -hiundred dollai's, a;nd that the intervenor

Edward J. Knig^ht do have and recover herein a like sum

of eight hundred dollars (|800.00), together with their

costs and disbursements herein, taxed at the sum of

dollars, and that the said steamship "Eugene," hei-

tackle, apparel, and furniture, be, anjd the saone h^ireby

are, condemned to the payment of the said sumjs.

And it is further ordei'ed that the claim of the inter

vening libelant C. Hennigar be reserved for such judg-

ment or ordei-s as the (Amrt deems just, upon sueh further

hearing as may be had upon the issues therelLn.

And it is further ordered, adjudged, and decreed that

the said steamship "Eugene," her taiekle, apparel, and

furniture, be, by the marsihal of this district, exposed for

sale and sold at public vendue, to the highest and best

bidder for casih, after' due notice as provided by law and

the rules and practice of this court, and tliat the said

marshal pay the proceeds arising from such siaJe, after

deducting the costs and expenses thereof, into the regis-

ti7 of this court, tlier<' to await the further order of the

Court in the premises as to the distribution of the same.
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And to thait enid it is ordered and decreed thaft the clerk

of this court issue a decree of venditioni expo'nais to tlie

said marislial, returnable as required bv the rules and

practice of this court, and that the said nirashal execute

thie same anid make return thereof with all convenient

speed.

Dated Dec. 7th, 1897.

(Cllaimiant Joel P. Geer excepts, and his exception is al-

owed.)

C. H. HANTORlD, Judge.

Service of a copy hereof received this Dec. 6, 1897.

SiTRUDWICK & PETEIRS,

Attys. for Joel P. Geer, Olaimanlt.

[Endorsed]: Judgment and Decree. Filed Dec. 7, 1897.

In tihe United States District Court. R. M. Hoipkinis,

Clerk. By H. M. Walthew, Deputy.
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In the District Court of the U^iited States for the District of

Waahingto7i, Northern Division.

IN ADMIRALTY.

THE STEAMBOAT "EIJOENE," Her

Tackle, Apparel, and Furniture,

GASTON JAOOBI and CHARLES
RUFF,

Libelants and Respondents.

JOEL P. GEER,

Claimant and Appellant.

FRED M. LYONS, WALTER M.

OARY, and EDWARD J. KNIGHT,

Named in said Final Decree as Inter-

venors.

1

Petition for Appeal, and Assignment of Errors.

Joel P. Geer, claimant herein, hereby appeals (and files

his asisignment of errors) from the decree entered in the

aboive-entitled court in the above-entitled cause on De-

cember 7th, 1897, and from the whole thereof, to the

next rejrnlar term of the United States Circuit Court of

Appeals for the Ninth Circuit; and resi>ectfully shows to

the Court and alleges as follows:

That on the 18th day of September, 1897, or there-

abouts, the libelants Gastom Jaco^bi and Charles Ruff fil-

ed their joint and several libel in the above-entitled
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court in the abotve-eutitled cause, wherein they alleged

substautiiilly as follows:

That the steamboat "Eugene" was, at the time of the

liling of said libel, lying in port in the city of Seattle,

AV^ashington, bound on a voyage, via the port of St. Mi-

chaels, Territory of Alaiska, to Dawson City, Northwest

Territoiy, Dominion of Canada; and that at the times

mentioned in said libel the steamship "Eugene" was

owned and operated by the Portland and Alaska Trad-

ing and Transportation Company, a corporation organ-

ized under the la ws of the State of Oregon, and that duT-

ing siaid time said company wais the owner of and engag-

ed in running and operating a certain other steamiship

named the "Bristol," plyin'g between Seattle, Washing-

ton, and St. Michaels, Alaska; that during all of said

times one E. B. McParland was the general mamager,

and one F. C Da'^adge & Co. wais the agent of said steam-

ship "Eugene" and "Bristol," and of said Portland and

Alaska Trading, and Transportation Company, and as

such were authorized and empowered, on behalf of said

steamship "Eugene" and of said company, to enter into

any and all contracts fo^r the transpoirtation or convey-

-ance of pasisengers, baggage, or freigiht from Seattle,

Washington, to Dawson City, via said port of St. Mi-

chaels; and that on or about the 19th day of August,

1807, by and through said E. B. McFarland and said F.

C. Davidgie & Co., the libelant Gaiston Jacobi engaged

pa:ssage for himself, to be conveyed with three-fourths

of a ton of baggage from Seattle, Washinigton, to Daw-

son City, and purchased of said mainaiger and agents
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aforesaid two tickets for said passage, one of said tickets

being- for the conversance of himself and baggage by said

steamship "Bristol" from Seattle, Waishington, to said

port of St. Michaels, Alaska, and the other of said tick-

ets being for the conveyance of himself and baggage

from said port of St. Michaels, Alaiska, to said Dawson

City Northwest Territory, ol the last named of whicli

said tickets the following wais a copy:

"No. 6. Portland and Alaska Trading and Transporta-

tion Ooimpany.

Good for one pasisage from St. Michaels, Alaska, to

Dawson City, N. W. T., via S. S. 'Eugene.' Name, Gas-

ton Jacobi.

(Signed) E. B. McFARLAND, General Manager."

For which said libelant paid for the first of said tick-

ets—from Seattle to St. Michaels—the sum of one hun-

dred dollars, and for said second named ticket from St.

Michaels to Dawson City the sum Oif two hundred dol-

lars, and that libelant expended in the purchase of bag-

gage, consisting of a miner's outfit, the isum of |200.00,

and that at the time of the purchase of said tickets, the

said steamshiip "Eugene" and said respondent company

caused it to be advertised publicly, and undertook and

agreed with libelant tliat said steamsihip "Eugene"

would sail from the port of St. Michaels for said Dawson

City, on the 24th day of August, 1897, or thereabouts,

and would carry libelant over said route; and that said

steamsihip "Eugene" wbotlly failed and neglected to keep

said contract, although libelant was at all times ready
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and willing to comply with said con'tract, and did com-

ply the're^^•itll, and tbat fcy reason of the failure of said

steamship "Eugene" to comply with said agTeement li-

belant lost the amount paid by him for isaid tickets and

said outfit, and was subjected to further delay to his

damage in the sum of |1,000.00.

And the claim of the said libelant Charles Huff was

substantially ais the one just afocpesaid, save that it al-

leged that the purchase of the ticket was on August lOtli,

1897.

To said libel claimiant Joel P, Geer excepted, in so far

as the same somght to establiish a lien upom said steam-

ship "Eugene,'' which said exceptions were allowed by

the Court, with leave granted libelants to amend; and

on the 22d day of October, 1897, or thereaibouts, said li-

belants filed an amended libel, which substantially al-

leges ais follows:

That the "Eugene" was in the waters of Puget sound

at the time of the filing of said amended libel, and at all

times therein mentione^d was owned and operated by the

Portland and Alaska Trading and Transpoirtation Com-

pany, which wais engaged in the carriage of passengers,

baggage, and fre<ight between Seattle, Washington, and

DarvN^son City, N. W. T. ; and during said times one E. B.

McParland was the general manager and one C. W.

Gould was the agent of said steamsbip "Eugene," and

said company duly authorized and empowered to enter

into any and all contraicts on behaif of said steamship

"Eugene" and of said company for the transportation of

passengers, baggage, and freight from Seattle, Washimg-
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ton, to Dawson City, N. W. T., and that during all of said

times said Portland and Alaska Trading and Transporta-

tion Oompany operated a certain other steamship known

as the "Bristol" in connection with its said business ais a

common carrier between the points aforesaid; and that

on or about the 11th day of August, 1897, the said steam-

ship "Eugene," tlvrough her owners, manager, and agent,

caused it to be publicly and extensively advertised that

the said steamship "Eugene," in tow of the said steam-

ship "Bristol," would leave Seattle, ^A^asihington, on or

about the 23d day of August, 1897, for D'awson City,

N. W. T., and would transport and carry passeng.'ers,

baggage, and freight, up to a certain number and limit,

and would reach said Dawson City not later than Sep-

tember loth, 1897, .:\nd that relying on the faith of said

advertisement, and believing the representations there-

in to be true, said libelant Gaston Jacobi, on or about the

19th day of August, 1897, entered into .a contract with

said steamship "Eugene," wherein and whe^reby the said

steamisihip "Eugene'' undertook, pronMsed, and agreed to

carry said libelant from said city of Seattle, Washing-

ton, to Dawson City, N. W. T., via St. Michaels, Alaslia,

and would leave Seattle, Washington, on said voyage on

the 24th day of Auguist, 1897, and would i^ach Dawson

City not later thn ti Septem'ber loth, 1897; and that it was

agreed that said "Eugene" would leave Seattle on sai<l

voyage in tow of said steamship "Bristol," and would be

towed by said steamship "Bristol" from Seattle to siiid

port of St. Michaels, from which place said steamship

"Eugene" would proceed on said voyage alonte up the
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Yukon river to said Dawson City, and would reaeli there

ou Septeiuber 15th, and that in consideration of said

Ijroniise and agrtenients libelant engaged passage on said

steamship from Seattle, Washington, to said Dawson

<Jity, and paid therefor the passage money, amounting

to the sum of |300.00, for the conveyance of himself and

1,500 pounds of baggage, and received tickets for said

passage; that libelant performed all the terms and con-

ditions of said contract, and that on or about tlie 24t]i

day of August, 1897, said steamiship "Eugene" entered

upon the performance of said contract, and left said <?ity

of Seattle in tow of said steamship "Bristol," and under-

took to carry libeliant and other pasisengers over the whole

of said voyage, and proceeded on the high seais for a dis-

tance of upwards of six hundred or seven liuiudred miles,

up to the coast of Alaska, when said steamsihip "Eugene"

abandoned said voyage and refused to proceed further

thereon, and libelant was landed at the city of Victoria

B. C., and that said steamship "Eugene" wholly failed

and neglected to keep said contract on her part, and tliat

libelant, on the faith of said representations and agree-

ments, purchased an outfit ait an expense of |200.00,

which was rendered valueless, and that he lost a largv

amount of time, all to his damage in the sum of |1,000.-

00; and the claim of said libelant Charles Kiuff was to the

same effect, and he claimed the same damages.

That thereafter, and on the day of November, 1897,

Joel P. Greer, claimant of said steamship "Eugene," filed

an aniswer to said amended libel, and substantially al-

leged as follows:
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He denied tbat said steamsMp "Eugene" at the times

mentioned in said libel was owned by said Portland and

Alaska Trading and Transportation Oonipany, or that

it wa,s operated biy said company in any manner save aip

set up in said answer; he denied that any or all of th^ per-

sons named in said libel were authorized to enter into

any oonitraict, on behalf of said steamsliip "Eugen*^" 'U'

of said company, for the transpoa'tation oT passengers,

baiggage, or freight from said city of Seattle, Wasliing-

ton, to said Dawson City, N. W. T.; and denied that any

advertisements were made by said "Eugene," its mana-

ger or aigents, to tOie effect that said steamship "Etigene,'

in tow of steamishiip "Bristol," would learve Seattle AA^as-h-

inigton, for Dawson City, N. W. T., on 23d day of Augnst,

1<S97, as allec^d in said amended libel; and denied that

on or about the 19th day of Augusit 1897, or at any time,

the libelant Gaston Jacobi made or entered in to a con-

tract with said steamship "Eugene," wherein or where-

by said steamship "Eugene" promisierl, undertoolv, or

agreed to carry libelant from said city of Seattle, Wash-

, ington, to said Dawsion City, N. W. T., via the port of Si.

Michaels, or that it was agreed that said vessel would

leave Seattle, Washingtoii, on the 24th day of August,

1897, or art any other date or time, or that she would

reach siaid Dawson City not later than Septjember 15th,

1897; or tlliat said steamiship "Eugene" would leave said

city of Seattle, Wasliington, in tow of siaid stieain-

ship "Bristol," or would be towed by the said

"Bristol" from Seattle to said port of St. Mi-

chaels, Alaska, or that she agreed to continue said voy-
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ag^ up the Yukon river to Dawson City, or that she

would reach there on September 15th, as aforesaid, or

that in consideration of said alleged promises or anj

promises libelant engaged passage on said steamship

"Eugene" from Seattle, Washington, to said Dawson

"(Ity, or paid therefor passage money amounting to |300.-

Off, or any .sum whatever, for the conveyance of himself

his baggage, or freight, or that he received tickets there-

for, or tlmt he ever engaged passage on said steamship

"Eugene" from Seattle, Washington, to Dawson City, N.

W. T., at all ; and claimant in said answer furthei' denied

theire was any comtira^ct whatever ais in saiid libel alleged,

<jv that on or about August 24, 1897, or at any other time,

said "Eugene" entered up(m ihe performance of said al-

leged contract, or that she left Seattle in tow of said

steamship "Bristol," or that she undertook to carry li-

belant or otliei' passengers over the whole of said voy-

age, or any part thereof, or proceeded upon said al-

leged voyage for the distance of upwards of six hundred

(tr seven hundred miles, or any distance, up to the coast

of Alaska, or that she abandoned said voyage or refused

to proceed furtlier thereon, or that any such alleged con-

tract existed between said steamship "Eugene" and li-

belant, or that she failed or neglected to keep the same.

And clainiiant further denied that on the faith of said

alleged representations or agreements libelant under-

went any expense in the procuring of an outfit, or that

he was entitled to recover for any alleged expenses or for

any loss of time, by reason of said alleged breach, for the
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reason tliat the same were too remote and speculative,

amd furnish no basis for a recovery.

And further answering the libel of said Gaston Ja-

cc^bi claimiant allegted:

That prioir to tke 31st day of July, 1897, Francis B.

Jones and Joel P. Geer, being- part owners of the S)team-

ship "Eugene,'' then belonging to the port of Portland,

State and District of Oregon, entered into a contract and

agreemient with the Portlanl and Alaska Trading and

Transportation Company, in words as follows, to-wit:

This agreement, made this 31st day of July, 1897, by

and between Francis B. Jones and Joel P. Geer, of the

city of Portland, Multnomali Co., Ortegon, and the Port-

land and Alaska Trading and Transportation Company

of the siaime place, witnesseth:

That whereas, the said Francis B. Jones and Joel P.

Geer are desirous of placing the steamer "Eugene," now

plying as a pas.sengei' boat upon the Willamette river,

upon the Yukon river, in the territory of Alaska and the

Northwest Territory of Great Britain, adjoining thereto,

for the purpose of running the said boat upon the said

river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

boat for the purpose of transporting freight up the Yu-

kon river to Circle Oty or Dawson;

Now, therefore, in consideration of the premises, and

tlie further consideration of one dollar in hand paid the

said Francis B. Jones and Joel P. Geer, have, and do here

by agree to and with the said Portland and Alaska Trad-
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in«j; and Tra.uspoi'tatioii Conipany to turn over the pos-

session of the said steamer "Eugeae" to the said Port-

land and Alaska Trading and Transportation Company

for the purposes aforesaid, of taking the same to and

up the Yukon river to such point of the same as the said

Poiitiamd and Alaska Trading and Transportation Com-

pany may desire, and w^hen the said steamer "Eugene''

has arrived at the terminal point decided upon by th^e

Pocrtland aind Alaska Trading and Transpoirtation Co-,

upion the river Yukon and hath discharged hercaorgo with

in a reasonable time and under existing couditioins, thie

said Portland and Alaska Trading and Transportation

Company shall turn over the said steamer to the Willam-

ette and Columbia River Towing Coimpany and Joe] P.

Geer, and to there enter a joint traffic interchange be-

tween PoTitland, Oregon, anid Dawison City, Alaska, for

ensuing year, on a basis of 40 per cent to the steamer

"Eugene" and 60 per cent to the Portland and Alaska

Trading and Transpoirtation Company of through rates,

details of which to be entered into before sailing from

Portland, without charge, cost, or expense to them. Biat

it is expressly understood that the said Poirtland and

Alaska Trading and Transportation Company do not

hereby agree to transfer said steamer safely to the said

Y^ubon, but only to make the endeavor so to do, using

all proper precaution and care in said effort. But if th^

said steamer "Eugene" shall fail to reach the Y^ukon riv-

er or said point of destination by reason of any infirmity

in the character of the steamer, but without negligence

upon the part of the agents of the said Portland and
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Alaska Trading and Transportation Company, the latter

shall not be responsible in any way for the loss of the

said steamer or its failure to arrive at the proposed ter-

minal destination.

And the said Portland and Alaska Trading and Trans-

portation Company in consideration of the premises, and

that the said Francis B. Jones and Joel P. Geer have

put the said steamer "Eugene" into their possession for

the aforesaid purposes, hath and do hereby agree to put

the said boat at their own proper cost, charge, and ex-

penise into such condition as will render it, as far as

practicable, seaworthy and safe to proceed upon the high

seas to the said Yukon river. The said repairs and re-

newals necessary to be made to and upon the said

steamer "Eugene" to be done at once, and to be satis-

factory to the said Francis B. Jones and Joel P. Geer

before the said steamer leaves thee ity of Portland.

In testimony whereof, the said Francis B. Jones and

Joel P. Geer, and the Portland and Alaska Trading and

Transportation Company, by its president, have hereun-

to set their hands and seals, and the seal of the said com-

pany.

F. B. JONES.

JOEL P. GEEK,

n. P. M'cGUIKE, For the Portland and Alaska Trading

and Transportation Co.

That thereafter, and on the 7th day of August, 1897,

the Willamette and Columbia River Towing Company

and said Joel P. Geer, the then owner of said steamship
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"Eugene," then lying in tlie port of Portland, Oregon,

and Portland and Alaska Trading and Transportation

Company, entered into a contract relative to said steam-

ship "Eugene," in words as follows, to-wit:

This agreement, made this 7th day of August, 1897, by

and between Willamette and Columbia River Towing

Company, a corporation, and Joel P. Geer, of the city of

Portland, Oregon, and the Portland and Alastea Trading

and Transportatiooi Companyof the sam-e place, witness-

eth:

That w'bereais, tihe said Willamette and Columbia Riv-

er Towing Company and Joel P. Geer are desirous of

placing the steamer "Eugene," now plying as a passen-

ger boat upon the Willamette river, upon the Yukon

river, in the Territory of Alaska, and the Northwest

Territory of Great Britain, adjoining there to, for the

purpose of running the said boat upon the said river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

boat for the purpose of transporting freight up the Yu-

kon river to Circle City or Dawson City, Northwest Terri-

tory:

Now, therefore, in consideration of the premises, and

of the repairs, improvements, and money expended by

the Portland and Alaska, Trading and Tramsportation

Company upo'n said steamer "Eugene" in preparing the

said steamer fo rthe sea voyage from Portland to St.

Michaels, Alaska, and the further consideration of one

dollar in hiand paid, the said Willamette and Columbia

River Towing Company and Joel P. Geer, have, and do
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hereby agree to and with the said Portland and Alaska

Trading and Transportation Company to turn over, and

do liere^by, turn over, the possession of the said steamer

''Eugene" to the said Portland and Alaska Trading and

Transportation Company for the purposes aforesaid, of

taking the same to and up the Yukon river to such point

of the same as the said Portland and Alaska Trading and

lYamsportatiou Company may desire, and when the said

steamer "Eugene" has arrived at the terminal point de-

cided upon by the said Portland and Alaska Trading and

Transportation Company, upon saiid river Yukon, and

iiath disc'harged her cargo, the said Portland and Alaska

Trading and Transportation Company shall turn o^^er to

the said Willamette and Columbia Piver Towing Com-

pany and Joel P. Geer, without expense to them so fiv

as transporting said steamer "Eugene" to said Dawson

City, Alaska. But it is expressly undei^tood that tli£

said Portland and Alaska Trading and Transpf)rtation

Company do not hereby agree to transfer said steamer

>^afely to the said Yukon, but only to make the endeavor

so to do, using all proper precaution and care in said

effort. But if the said steamer "Eugene" shall fail to

reach the Yukon river or said point of destination by

reason of any infirmity in the character of the steamer,

but without negligence upon the part of the agents of

tine siaid Portland and Alaska Trading and Trans-

port;ation (\)nipany, the latter shall not be respon-

sible in any way for the loss of the said steamer or its

failure to arrive at the proposed terminal destination.

And the said Portland and Alaska Trading and Trans-



Gaston Jacobi and Charles Ruff et al. 323

portation Company, in coniSideration of the premises, and

that the said Willamette and Columbia River Towing

Company and Joel P. Geer have put the said steamer

"Eugene" into their possestsiom for the aforesaid

purposes, hath and do hereby agree to put the said boat,

at their own proper cost, charge, and expense, into such

condition as will render it, as far as practicable, sea-

worthy and safe to proceed uponi the high seas to the

said Yukon river. In consideration of the money ex-

pended by the said Portland and Alaska Trading and

Transj)ortation Company in the preparation repairing,

and improvement of the said steamer "Eugene" at the

city of Portland, Oregon, so ais to make he • <ea\v -rtby,

tlie Willamette and Columbia River Towing Company

and Joel P. Geer here^by enter into an agreement with

and hereby bind themselves to give the passengers and

freight offered them by the said Portland and Alaska

Trading and Transportation Com'pany at St. Michaels,

or any other point agreed upon by them at or near the

mouth of the said Yukon river, the preference of all

other passengers and freight, and hereby enter into a

joint traffic agreement for the term of one year from the

time said steamer "Eugene" reaches Dawson City, with

tlie Portland and Alaska Trading and Transportation

Company, for the interchange of passengers and freight

between Portland, Oregon, and Dawson City, Northwest

Territory, and other points upon the Yukon river reach-

ed by said steamer "Eugene," upon the basisi of forty

(40) per cent of the grosis receipts received from all in-

terchangeable passengers and freight to Willamette and
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Colunibia IJiiver Towiug Oo. and Joel P. Geer, and sixty

(()()) per cent of said gross receipts to tlie Portland and

Alaska Trading and Transportation Oompany. The feed-

ing and revenue derived from the passengers and the ex-

pense of providing for them upon said steamer "Eugene"

is not to be included herein.

In testimony whereof, the said Willamette and Colum-

bia Kiver Towing Company and Joel P. (xeer, and the

Portland and Alaska Trading and Transportation Com-

pany, by its President, have hereTrnto set their hands

and seals, and the s-eal of the said company.

WILLAMETTE & COLUMBIA R. T. CO. [Seal]

By F. B. JONES, FSeal]

President.

In the presence of:

Alex Sweek.

E. B. McF'arland.

WILLAMETTE & COLUMBIA RIVER TO'\^

-

TNCt COMPANY.
[Seal of !'ortla„d and Alaska Bv JOEL P. CrEER. [Seia.l]

Trading and Transporta-

tion Company.] r^ g^ JONES, Secretary.

PORrrLAND & ALASKA TRADING AND TRANS-

PORTATION COMPANY.
[Seal of Willamette and Co- gy y^ . W. M,cGUIRE, SeC
lumbia River Towing Co.]

'

That in pursuamce of said contracts, and in conformity

therewith, said owners of said steamship "Eugene" turn-

ed the possession of lier over unto the said Portland and

Alaska leading and Transportation Company for thi"

purposes, thereof, and not otherwise, and said Portland
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ajbd Alasik'a Trading and Transportation Company pro-

ceeded to refit said steamer "Eugene" in accordance with

tlie provisions of said contracts; and claimant averred

that the said "Eugene" wais not an ocean going vessel,

but a light drauglht river steamboat, then plying upcm

the waters of the Willamette River in tbe State of

Oregon, and was well known as such both in the commu-

nity at Portland and Seattle, and that her use upon the

seas or any use as carrier of freight, passengers, or bag-

gage was never contemplated between her owners and

the said Portland and Alaska Trading and Transporta-

tion Company, and that the delivery 0)f said steamboat

"Eugene" by her said owners to said Portland and Alas-

ka Trading and Transportation Company of Portland,

Oregon, was in accordance with said contracts, and not

otherwise, and for the purpose of fitting up said vessel

and bringing the same from Portland, Oregon, to St.

Michaels, Alaska, between which said latter point and

Dawson City
,
the owners of the "Engene" and said Port-

land and Alaska leading and Transportation Company

dewired and agreed to operate said bOiat. That thereafter

and before the departure of said boat from Portland, Or-

egon, the Yukon Transportation Company, of Portland,

Oregon, a corporation organized and existing under the

laws of the State of Oregon, by purchases from said Wil-

lamette and Columbia River Towing Company and said

Joel P. Greer beicame oiwner of steamship "Eugene," and

is tlie owner thereof, and claimant was master and bailee

thereof on behalf of staid owner.

That thereafter said steamboat "Eugene," by her own
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power, proceeded from Portland to Astoria in the State

of Oregon, and from said latter point was towed by the

tugboat "Escort" to Port Angeles, in the Staite of Wash-

ington, and from said last-naaned point proceeded with

her own power to Comox, British Columbia, and at or

about said last-named point was taken in tow by the

steamship "Bristol," such towage being for the purposes
mentioned in the said eontraict of July 31st 1897
and of August 7th, 1897, not otherwise; and when said

steamboat "Eugene" had piroceeded, as aforesaid, a dis-

tance of six hundred or seven hundred miles froin

Comox, British Columbia, heavy weather wa,s en-

countered, and said steamboat "Eugene" began to strain

heavily and spring leaks, and was compelled to, and did,

return to Port Town-send in the State of Washington,

and thence proceeded to Seattle, Washington, for repairs

alt which said latter point she was lying at the time «^f

her attachm^ent at the instance of libelants, and claimant

alleged that the libelant Gaston Jacob! pmrchased from

F. C. Davidge & Co., at Seattle, Washington, passage up-

on the steamship "Bristol" from Victoria, B. C, to St.

Michaels, Alaska, then operated by F. C. Davidge & Co.

under time charter, and thereafter embarked upon said

steamship "Brisltol," to getlier with his freight and bag-

gage, and at the same time purchased from the Portland

and Alaska Trading and Transportation Company a

ti(?ket from St. Michaels, Alaska, to Dawson City, N. W.

T., which this claimant is informed and believes, and

therefore so alleges, read as follows:
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No. 6. Portland and Alaska Trading and Transporta-

tion Oo.

(lO'od foi' one pasi^age from St, Micliaels to' Dawfson

City, N. W. T., via S. S. "Eugene." Name Gaston Jac-

ob!.

E. B. iMeFAIlLAND, Manager.

And claimant alleged that neither libelant Jacobi nor

his baggage or freight were ever on board the steamer

"Eugene," and that the voyag'e of said vessel contempla-

ted under said cointraict evidenced by siaid ticket was to

beg'in at St. Michaels, Alaska, and end at Dawsion City,

N. W. T. ; and that neither said libelant nor said steam-

boat "Eugene" ever arrived at St. Micliaels, and that

said contract was wholly executory.

And claimant averred that by reason of tlie fact that

the steamboat "Eugene" was not a seagoing vessel, and

was commonly and generally known as such, neither

said Portland and Alaska Trading and Tranisportation

Company nor the owners of said steamboat "Eugene,"

nor claimant, ever promised or agreed that said vessel

could in fact undergo the trip to St. Michaels, and there

pla/ce herself in readiness to proceed up the Yukon riv-

er, and from St. Michaels to Dawson City and claimiant

alleges that no absolute representations or warranty

that she would arrive at St. Michaels on or befoire Sep-

tember 15, 1897, or at any other time, were made by said

Portland and Alaska Trading and Transportation Com-

pany to libelant, but only that an attempt would be

made to biing her to said point; and claimant averred
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that said attempt was 80 inad'e, and by stress of weather

said boat was unable to proceed to St. Michaels, and was

obliged to abandon the attempt and return to Port

Townsend.

And claimant further averred that libelant, prior to

th'e institution of this suit, released said steamer "Bris-

tol" and said F. C. Davidge & Co. from his contraict with

them and said steamship for the conveyance of himself

from Victoria to St. Michaels, and that the conveyance

of libelant contemplated under said ticket on the steam-

boat "Eugene" was from St. Michaels, Alaska, to Daw-

son City, and not other^'^ise; and that neither the said li-

belant nor said steamer "Eug-ene" ev-er arrived at the

port of St. Michaels, at which said point said voyage wai5

to commence; and claimant further averred that no parr

of the passage money alleged as paid was ev(?r paid to or

received by the Yukon Transportation Company of Port-

land, Oregon, owner of the "Eugene," or this claimant as

her manager.

And the answer and separate defense of claimant to

the claim of said libelant Charles Ruff was in substance

the same as the portion of saiid answer relating to said

libel of Giaston Jacobi herein before set forth. T'o said

answer libelants Jacobi and Ruff filed a replication.

Thereafter testimony was tiaken and proofs were ad-

duced ui>on the issues this joined, and said cause was ar-

gued upon the said amended libel of said Gaston Jacobi

and Charles Ruff, and upon the answer of claimant Joel

P. Geer tihereto, and upon the testimony and proofs ad-

duced the Court, on December 7th, 1897, made and enter-
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ed its liual decree in said cause, wherein and whereby

said Court adjudged and decreed as fallows:

hi the District Court of the l/nited States for the District

of Washington, Northern Division.

GASTON JAOOBI and CHARLES 1

RUP'F,

Libelants

vs.

THE STEAMSHIP "EUGENE,"

Respondent.

lOEL P. GEER, Claimant, and

FRED M. LYONS, WALThlR M.

CARY, and EDWARD J. KNIGHT,

Interveners.

Final Decree.

The monition and attachment issued in the above-en

titled cause havimg been heretofore duly returned and

the default of all persons, except the above-named claim-

ant and intervenoi^s having been duly entered herein and

tliis cause coming regularly to be heard upon the plead-

ings and proofs of the respective parties herein, and ar-

gued by the proctors of the respective parties, and after

due deliberation being had in the premises the Court

ftndis that all of the materiial allegations of libel are true,

that the libelants are entitled to recover herein, and the

Court having assessed the amount of said libelants' re-
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covery at the sum of eight hundred dollars (|800.00) for

eai-h of the libelants, and it appearing to the Court that

the said steamer *'Engene" is liable in specie for the pay-

ment otf said amount to eaieh of the libelants, therefore,

on motion of proctor for libelants.

It is hereby ordered, sentenced, and decreed that the

said steamship "Eug-ene," her tackle, apparel, and furni-

ture, be, and the same hereby are, condemned for the

payment of the aforesaid amiounts to-wit, foT the pay-

ment of the sum of eight hundred dollars to libelant

(xasto-n Jacob! and for the further »um of eight hundred

dollars to the libelant Charles liuff, together with the

co«ts and disbursements of this action, taxed at the sum

of dollaris.

And a stipulation having been duly entered into and

filed in this cause by the respective parties, wherein it is

stipulated aud agreed that the intervenors Fred M. Ly-

ons, Walter M. Cary, and Edward J. Knight shall abide

the result of the trial of the issues between libelants and

claimant herein, and shall be entitled to the same i-ecov-

ery upon their iuteTTening libels herein as might be re-

covered by the principal libelants Jacobi and Ruff, there-

fore, in accordance with said stipulation and on motion

of the proctor of said intervening libelants

It is ordered, sentenced, and decreed that the said in-

tervenor Fi-ed M. T^yons do have and recover herein the

sum of eight hundred dollars (.fSOO.OO), and that the said

inter^enor Walter M. Cary do have and recover herein a

like sum of eight hundred dollars, and that the interve-
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iior Edward J. Knight do have and recover herein a like

sum of eight hundred dollars (|800.00), together witU

their cDsts and disbursements herein taxed at the sum

of dollars, and that the siaid steamship "Eu-

gene," her tackle, apparel, and furniture, be, and the

same hereby are, condemned to the payment of the said

sums.

And it is further ordered that the claim of the inter-

vening libelant be reserved for such judg-

ment or orders as theOourt deems jusitupon smch further

hearing as may be had upon the issues theredn.

And it is fu^rther ordered, adjudged, and decreed that

tlie said steamshij) "Eugene," her tackle, aipparel, and

furniture, be, by the marshal of this district, exposed for

sale and sold at public vendue, to the highest and

best bidder for cash, after due notice as p'rovided by law

and the rules and practice of this court, and that the said

marshal pay the proceeds arising from such sale, after

deducting the costs and expenses thereof, into the regis-

tiy of this court, there to await the fui'ther order of the

Court in the premises as to the distributioin of the same.

And to that end it is ordered and decreed that the

clerk of this court issue a decree of venditioni exponas to

the isaid marshal, returnable as required by rules and

practice of thds court, and that said marsihail execute the

same and make return thereof with all convenient speed.

Dated Dec. 7th, 1897.

(Claimant Joel P. Geer excepts, and his exception is

allowed.)

0. H. HANFORD, Judge."
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No intervening libel was at tlie time of the wnditiion of

said final decree or at any time prior thereto, file<l by

AValter M. Cary, Edward J. Knight, or Fred M. Lyons,

named as intervenors in said final decree, nor was any

stipulation for costs filed by said persons so named as

intervenors.

That on said appeal said claimant and appellant: shall

seek a new decision on the facts, and shall introduce

other and different testimony which was not availabh^

at the time of the trial in the District Court, and was not

known to appellant and could not with reasonable dili-

gence have been discovered before that time.

That the special facts which app'Cllant shall seek to

ha^e reformed, and upon which proofs shall be adduced,

are as follows:

That during the times mentioned in said libel an<l

amended libel the "Eugene" was owned by the Portland

and Alaska Trading and Transportation Company, and

was engaged as a common carrier of iKissengers, bag

gage, and freight between Seat/tie, vrashington, and

Dawson <^ty N. ^A\ T., and that E. B. McFarland win,^

general manager of said vessel and C. W. Gould, agent of

said vessel; that either of said persons was authorized

and empo^vered to enter into any or all contracts on be-

lialf of said vessel, for the transportation of passengers,

baggage, or f{(Mght fi'om Seattle, Washington, to Daw-

son City, N. W. T., that said vessel caused it to be adrer-

tised that, in tow of the steamship "Bristol," she would

leave Beattle for Daws<yn City on August 23, 1897, and
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would carry passengers and baggage, and would reach

Diawson City not later than September 15, 1897.

That on the faith of any such representationis or ad-

vertisements, or on the faith or credit of said vessel, li-

belants Gaston Jacobi and Oliarles lluft', or either of

them, or any otiier person, entered into a contract with

the steamship 'Eugene" at any time, wherein and where-

by said steiaimboat ''Eugene" undertook proinlised, or

agreed to carry libelants, or any person, from Seattle,

VVaisluington, to Dawsoin City, IS. W. T. or that she agreed

to Jeave Seattle, Washington, on said voyage on August

Ulth, 1897, or at any time, or reach Dawson City on Sep-

tember 15, 1897, or that it was understood and agreed

that the "Eugene," in tow of the steamisihip -'Bristol,"

would leave Seattle, and wiould be towed from there to

the port of St. Michaels, Alaska, or would con-

tinue said voyage alone up the i^ukon river from said

latter port, or that libelants or any other person engaged

passage on the steamer "Eugene" from Seattle, VVas^h-

inigton, to Dawson City, or paid passage mioney therefor.

That on August 24, 1897, the "Eugene" entered upon

the performance of said contract, and left Seattle in tow

of the "Bristol," and undertoiodv to carry libelants or

(»lheT passengers over the whole of said voyage, and pro-

ceeded on the high seas for 600 or 700 miles on said voy-

age, and there refused to proceed further, and neglected

to keep said contract.

That on the faith of said representations and agree-

inents on the part of the "Eugene," libelants went to any
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expense, and lost a large amoun/t of time, or that libel-

ants, or either of them, or any other persons, were

hindered in caiTjlng on their business or in doing work

to their damage in any sum whatever recoverable from

said vesisel.

Tlie foregoing being in substance the allegations of

the amended libel.

The said Court in said decree having failed to make
any special findings and finding that all of the material

allegations of the libel are true, it will be maintained up-

on said appeal that the Court erred as follows:

1. In finding tliat libelants Gaston Jacob! and Charles

Ruff, or either of them, are entitled to recover of and

from the steamboat ''Eugene" any damages whatever by

reas(m of the matters alleged in said libel and amended

nhel, or upon the proofs adduced in said ease.

2. In holding that said libelants, or either of them,

had contracted with said steamboat "Eugene" for a con-

tinuouis voyage from Seattle, Washington, to Dawson

City.

3. That the steamboat "Eugene" had entered upoiu the

performance of said alleged voyag'e.

4. That an action in rem lay against the "Eiugene" at

the suit of libelants, or either of them, by i^ason of smj

of the matters or things disclosed by the pleadings or

proofs.

5. In not holding that the "Eugene" was a. vessel op-

erated by the Portland and Aiaiska Trading and Tl-ans-

poratiom (Company (the persoaa with whom and on the

credit of whom libelamts contracted), under an agTee-
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merit in the nature of a cliai'ter, wliicli authorized and

ix-rmitted said Portland and Alaska Trading and

Transportation Company to use said vessel, or to con-

traict for the carriage of passengers and freight on said

vessel, only on the waters of the Yukon river, from St.

Michaels to DaAvson City, and that the possession of said

boat by said Portland and Alaska Trading and Trans-

portation Company was only for such purpose, and that

said Portland and Alaska Trading and Transporttation:

Coinpany had no authority or right to pledge said vessel

for the perfoiinance of any contract in relatioin to the

carriage of pasisengers, baggag^e, or freight, ex^iept for a

vo|\'a.ge up the Yukon river from St, Michaeils' to Dtaiwson

^'ity, in the event of the safe an'lval of said vessel at the

port of St. Michaels, Alaska.

f). In not holding that any contract on behalf of the

"Eugene" was wholly executory.

7. In allowing libelants Jacobi and Ruff each the sum

of .^800.00 damages; for the reason that the same was ex-

cessive and unwarranted, and unjustified by the evi-

dence, in that |400.00 of the amount of said decree in

favor of each of said libelants is in the nature of damaigies

for loss of time or expected profits, and as such is too re-

mote, speculative, and contingent, and cannot be recov-

ei^ed from anyone, and that there is nO' evidence what-

ever to support the same.

8. In not holding that the steamboat "Eugene" was

compelled to put back to Victoria by reason of the perils

of the sea and that said vessel under such eipeumstance.«5,
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would in any event be thereby discharged from any obli-

gation or liability to libelants.

9. In not holding that the contract of libelants, and

each of them, with said Portland and Alaska Trading

and Transportation Company, in so far as the steaaniboat

"Eugene" was concerned, was an executory contract, the

performance of which had not been entered upon by the

"Eugene."

10. In not holding that the said contrajct was made by

libelants, and each of them, upon the faith of the person-

al credit and responsibility of s^aid Portland and Alaska

Trading and Transportation Company, and its mianagers

and stockholders, and not upon the faith or credit of said

steamboat "Eugene."

11. In entering a decree in favor of Fred M. Lyons,

Walter M. Cary, and Edward J. Knighit, or either or any

of them, in the sum of |800.00, or any sum whatever, by

reason of eaeh, all, and singular the errors hereinbefore

alleged as to the decree in favor of libelants Jacobi and

Kuff. And alBO

12. That the Court was without jurisdiction to enter-

tain the suits of said Fred M. Lyons, Walter M. Cary, and

Edward J. Knight, or either of them, or to enter any de-

cree whatever tliereon.

13. In decreeing that any stipulation filed in this

cause authorizes the rendition of any decree whatever in

favor of said alleged intervenors, or any of them, or th«'

recovery of the sum of |800.00, or any other sum, by

eitJier or any of said interveners.
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Wli€^refore, appellaint pravs that this hiis appeal and

assignmcul of errors be allowed, and that citation issue

aceoi^ding to due process of law.

STKUDWICK & PETERS,

WILLIAMS, WOOD & LINTHICUM,

Proctors for Appellant.

State of Washington,
J

> ss.

County of King. \

W. A. Peters, being first duly sworn, on oath deposes

and says that he is a citizen of the State of Washington

and above the age of twenty-one years; that on the 17th

day of December, 1897, between the hours of nine o'clock

in the morning and four o'clock in the lafternoon, he serv-

ed th^e attached assignment of errors anid prayer foir aip-

peaJ on Gaston Jaicobi and Charles Ruff, respondents, by

leaving a copy of the same at the office of John C. Hogan,

their proctor of record, with one J. W. Spriggs, in said

office and located therein, for the said Joihn 0. Hogan;

affiant, after diligent inquiry, being unable to find the

said John C. Hogan in person, or either of the respond-

ents Ruff o(r Jacobi. "1....

Affiant further says that the said J. W. Spriggs was

over the age of twenty-one years, and a com^petent person

to accept said service.

W. A. PETERS.
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Subscribed and sworn to before me this 17th day of

December, 1897.

[SeaJ ] G. F. FAY,
Notary Public in and for the State of Washington, resid-

ing at Seattle.

Reed, copy this Dec. 17, 1897.

PATTERSON & ElASLY,

Proctors for Libeliants.

[Endorsed]: Petition for appeal and assigmnent of

errors. Filed Dec. 17, 1897. R. M. Hopkins, Olerk. By

A. N. Mfoore, Deputy.
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In the District Court of the United States, for the District of

Washington, Northern Division.

THE STEAMBOAT "EUGENE," Her

Tackle, Apparel, etc.

GASTON JAOOBI and CHARLES
RUPF,

Libelants.

JOEL P. GEBR,
Claimant.

FRED M. LYONS, WALTER M.

CARY, and EiDWARD J. KNIGHT,
Niamed in said Decree as Interven-

ors.

Notice of Appeal.

To Gaston Jacobi and Charles Ruff, libelants, and to

John C. Hog-an and Pattersoin and Easly, their

proctors, and to Fred M. Lyons, Walter M. Cary, and

Edward J. Knight, '^''ho are named in the decree here-

inafter referred to as intervenors, and to Piatiterson

and Easly, whom claimant is advised and believes

represents said alleged intervenors as proctors, and

to R . M. Hopkins, clerk of above-entitled court,

please take notice:

That .Joel P. Geer, claimiant of the isteamboat "Eu-

gene," hereby appeals from the decree made and entered

by tihe above-entitled court in the above-entitled cause

on the 7th day of December, 1897, and from tIhe whole of
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said decree, to the next regular term of the United States

Circuit Court of Aippeal« for the Ninth Circuit, and that

appellant ha^ regularlj^ and duly filed his appeal herein,

which has been allowed in open court.

STBUD'WICK & PETERS;

WILLIAMS, WOOD & LINTHICUM,

Proctors for Joel P. (ieer. Claimant and Appellant.

Due service of the within notice of appeal by certified

copy, as prescribed by law, is hereby admitted, at

Seatth', Washiugton, Dec. 17, 1M97.

R. M. HOPKINS,

Clerk U. S. District Conrt.

Dues service of the within notiice of appeal, by certified

copy, as prescribed by law, is hereby admitted at Seattle,

Washington, Dec. ITth, 1897.

J. C. HOGAN, and

PATTERSON & EASLY,

Proctors for Libelants and Intervenors.

[Endorsed]: Notice of Appeal. Filed Dec. 17, 1897.

R. M. Hopkins, Clerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District

of Washington, Northern Division.

THE STEAMBOAT "EUGENE," Her
)

Tackle, Apparel, etc.

GASTON JAOOBI and OHAEiLES
RUFF,

Libelanits.

JOEL P. GEER,

Claiimant.

FRED M. LYONS, WALTER M.

OARY, and EDWARD J. KNIGHT
Named in said Decree as Interven-

ors.

Notice of Appeal

To Gaston Jacobi and Charles Ruff, libelants, and to

John C. Ho<^an and Pattersion and Easly, their

proctors, and to Fred M. Lyons, Walter M. Gary, and

Edward J. Knight who are mamed in the decree here-

inafter referred to as intervenors, and to Patterson

and Easly, whiom claimant is advised and believes

represents said alleoed intervenors as proctors, and

to R. M. Hoipkins, clerk of above-entitled court,

please take notice:

That Joel P. Geer claimant of the steamboat "Eu-

gene," hereby appeals from the decree made and entered

by the above-entitled court in the above-entitled cause
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on the seventh day of December, 1897,an(i from the whole

said decree, to the next regular term of the United States

Circuit Court of Appeals for the Ninth Circuit, and that

appe'llan't has regiulai'ly and duly filed Ms aippeal hei'ein,

which has been allowed in open court.

STEiUDWICK & PETERS,

WILLIAMS, WOOD & LINTHIOUM,

Proctors for Joel P. Geer, Claimant and Appellant.

United States of America,

District of Was'hington.
i ss.

I, J. C Flanders, one of the proctors for the claimant

and appellant in the above-entitled cause, do hereby cer-

tify that I have compared the foregoing copy of notice of

appeal with the original thereof; and that the same is a

full, true, and correct copy of such original, and of the

whole thereof.

J. C. FLANDERS,

Of Proctors for Olaimanit and Appellant.

[Endorsed]: Notice of Appeal. Filed Dec. 17, 1897.

R. M. Hopkins,Clerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

THE c^TEAiMBOAT ^'EUGENE," Her

Tackle, Apiparel, etc.,

GASTON JAOOBI and CHARiLES
RUf^F,

Libelants,

JOEL P. GEER,
Olainuant.

FRED M. LYONS, WALTER M. CARY,

and EDWARD J. KNIGHT, Named

in said Decree as Intervenors.

Order Allowing Appeal.

Now, ait this time, comes Joel P. Geer, claimanrc of the

s'teamboat "Eugene," bj Messrs. Strudwiek and Peters

and Williams, Wood & Linthicum, his proctors, and in

open court presents to the Court his petition praying for

an order allowing- an appeal by him to the United States

Circuit Court of Appeals for the 9th Circuit, from the final

decree heretofore entered in this cause on December 7th,

1897, and also moves the Court for a stay of pr<oceedings

as to the sale of said vessel undier said decree, aind to fix

the amount of the bond to be given by him on such appeal,

including the stay of such proceedings.
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Whereupon, it is ordered tbat tlie prayer of said j>eti-

tion be granted, and that said claimant be, and he is here-

by, allowed to take the appeal prayed for therein, upon

giving within ten days a supersedeas and. cost bond on

such appeal, with surety, to be approved by the Judge

making this order, in the sum of |2,500, said vessel pend-

ing the determination of said appeal to remain in the cus-

tody of the marshal of this District.

Dec. 17th, 1897.

C. H. HANFORD.

[Endorsed]: Allowance of appeal. Filed Dec. 17th,

1897. In the TTnited States District CVrart. R. M. Hop-

kins, Clerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JAOOBI and CHAKlLES

RUFF,
Libelants

vs.

THE STEAMSHIP "EUGENE" and

Others.

Notice to Give Stipulation.

To the above-named libelants, and to Messrs. John 0.

Hogan and to the Messrs. Patterson and Easly, their

proctors; and to Fred M. Lyons, Walter M. Gary,

and Edward J. Knight, who are named in the decree as

intervenors, and to Messrs. Patterson and Basly, who

claimant is advised and believes represents them ais

proctors

:

You and each of you will pleaise take notice that the

appellant and claiimant proposes as sureties on

his appeal and stay bond Messrs. N. H. Latimer,

and E. H. Denny, bankers of the city of Seattle,

connected with the Dexter Horton Banking Com-
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pany, and that at the courtroom of the above-entitled

court, in the city of Seattle, on the 22nd day of December,

present appellant will present to the Court for approval,

and will give his stipulation on appeal and to supersede

the (le^cree herein entered.

WILLIAMS, WOOD & LINTHICUM,

STEX^DWIOK & PETERS,

Proctors for Appellant.

We hereby accept service of a copy of the within notice

this Dec. 18, 1897.

PATTEESON & EASLY, and

JOHN C. HOGAN (By P. & E.),

Proctors for Libelants and Intervenors, Lyons, Gary,

and Knight.

[Endorsed]: Notice to give stipulation. Filed Dec.

18, 1897. In the United States District Court. E. M.

Hopkins, Clerk. By H. M. Walthew, Deputy.
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In the United States District Court, District of Washington,

Northern Division.

GUSTAVE JAOOBil and CHARLES

KUFF, /

Libelants. ^^^ 1^128.

vs.

THE STEAMSHIP "EUGEiNE" et al. !

Stipulation as to Intervening Libels.

It is hereby agreed that the libel on aeconnt of repairs,

Irerein originally filed, shall stand herein, as undetermin-

ed and asexisting libel herein^and that the present ownerg

of said claim for repairs shall, if they sio desire, amend

said libel and substitute foi- the original libelant the pre-

sent owner of said claim for repairs.

Nov. 30, 1897.

JOHN C. HOGAN, and

PATTERSON & EASLY,

Proctors for Libelants herein.

WILLIAMS, WOOD & LINTHICUM,

For Owners of said Olaim.

[Endorsed]: Stipulation. Filed this 20th day of Dec,,

1897. R. M. Hopkins, Clerk.
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la the United Stales District Court, District jj Washington
Northern Division.

GASTON eTACOBl, et al.,

Libelants,

vs. > No. 1,128.

STEAMER "EUGENE."

Order Approving Bond on Appeal. .

This matter cominj>" on now to be heard for approval

for supersedeas and appeal bond, upon due notice of li-

belants and interveners, they being present by counsel

:

Now, upon reading- and tiling said bond, the same is

allowed and approved.

Dec. 23d, 1897.

C. H. HANFORD,
Judge.
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In the United States District Court, District of Washington,

Northern Division.

THE STEIAMBOAT "EUGENE," Her

Tackle, Apparel, and Furniture.

GASTON JAOOBI and CHABLES

RUFF,
^

Libelants and Besipotndents.

JOEL P. GEER, aaimant.

Appellant.
^

Bond on Appeal.

Know Ail Men by These Presents, that we, Joel P. Geer,

as principal, and N. H. Latimer ami R. H. Denny, aiSi sure-

lies, are held and firmly bound umto Gaiston Jaicobi ami

Charles I^uff, libelants, and to Fred M. Lyons, Walter ^.

Cary, and Edward J. Knight,who are named in the decree

as intervenor-s, in the sum of twenty-five hundred ($2,500)

dollars, and to their and each of their successors, execu-

tors, (>r administrators, to which payment, well and truly

to be made, we hereby bind ourselves, and each of us

jointi}^ and severally, and our and each of our heirs, exe-

cutoirs, and administrators, firmly by these' presents.

Sealed with our seals and dated this 20th day of Decem-

ber, 1897.

The condition of tbis undertaiiing is such that, whereas,

said Joel P. Geer bias appealed to the United States Cir-
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cuit Oourt of Appeals for the Ninth Oireuit from the de-

cree rendered in the above-entitled cause by the District

Court of the United States, for the EHistrict of Washing-

ton, Northern Division, rendered and entered on the 7th

day of December, 1897; and whereas^ said steamJboat

"Eugene,'' her tackle, apparel, and furniture, is in the

custody of the marshal of said District under admiralty

process, and a writ of venditioni exponas has issued, or

is about to issue, under said decree so appealed from,

and said appellant is desirous that proceedings under

said writ or said decree shall be stayed nntil the deter-

mination of said appeal:

Now, therefore, if said appellant shall proselcaite said

appeal to said effect, and answer all costs thereof, if he

shall fail to make good his plea, and shall make indemni-

ty sufficient to secure the sum recovered for the use and

detention of said property, to-wit, said steamboat

"Eugene," her tackle, apparel, and furniture, and pay

the coists of the suit and just damages for delay and costs

and interest on the appeal, then this o/bligation shiciU be

void; otherwise to remain in full force and virtue.

JOEL P. GEER. [Seal]

N. H. LATIMER. [Seal]

R. H. DENNY. [Seal]

Signed, sealed and delivered in the presence of:

W. A. Peters.
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United States of America,

District of Washington, \, ss.

Northern Division.

N. H. Latimer and R. H. Denny, being finst duly sworn,

eaich for himself depose® and says : That I am one of the

sureties on the foregoing bond, and a resident and house-

holder within said district, and ain worth in property

which is my separate estate, situated therein, the sum of

five thou'sand (5,000) dollars, over and above all my just

debts and liabilities, and exclusive of property exempt

from execution.

N. H. LATIMEK.

R. H. DENNY.

Subscribed and sworn to before me this 2!2d day of De-

cember, 1897.

[Notarial Seal] W. A. PETERS,

Notary Public in and for the S+ate of Washin^on^ Resid-

ing at

[Endorsed]: Undertaking on appeal siuperisedeas.

Filed December 23, 1897. In the U. S. restrict Court. R.

M. Hopikinisi, Clerk.
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Citation on Appeal.

(Copy.)

United States of America )

District of Wasliington. )

To Gaston Jaeobi and Charles Ruff, and to Fred M. Ly-

ons, Walter M. Oaiy, and Edward J. Knight, Greet-

ing:

Whereas, Joel P. Geer, claimant of the steamboat "Eu-

gene," has lately appealed to the United States Circuit

Court of Appeals for the Ninth Circuit, fi'om a decree ren-

dered in the District Court of the Un,ited States for the

District of Washington, Northern Division, in your favor,

and has given the security required b}- law, you are tliei^e-

fore hereby cited and admonishel to h.^ and appear l)ef(;re

said Circuit Court of Ajpx>eailis at San Francisco, (Califor-

nia, mthin thirty days from the date her* of to show

cause, if any there be, why the said decree should not be

corrected and speedy justice should not be done to tbe

pai-ties in that behalf.

Given under my hand at Seattle, in said district, thi»

23d day of December, 1897.

C.H. HANFOED,

United States District Judge, Washington.

Served on me this 23 day of December, 1897.

JOHN C. HOGAN, and

PATTERSON & EASLY,

Proctors for Libelants and Intervenors.
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[Endorsed]: Citation on appeal. Filed Dec. 23, 1897.

In the U. S. District Court. K. M. Hopkins^ Clerk. By H.

M. Walttiew, Deputy.

United States District Court Jor the District of Washington.

OASTON JACOBI and Others

YS.

STEAMER "EUGENE," etc.

Praecipe for Transcript on Appeal

To the Clerk of the above-entitled court:

You will please prepare and certify aind send up to the

Circuit Court of Appeals the record in the above case on

appeal.

WILLIAMS^ WOOD & LINTHICUM, and

STRUDWICK & PETERS,

Proctors for Appellant.

[Endorsed]: Praecipe for record on appeal. Piled Dec.

31, 1897. R. M. Hopkins, Clerk. H. M. Walthew, Dep-

uty Clerk.
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In the District Court of tke United States for the District of

WashivLgton, Northern Division.

GASTON JACX)iBI and CHARLES
RUFF,

vs. y No. 1,128.

STEAMER "EUGENE."

Order to Transmit Original Exhibits.

Niow, upon tbis 3d day of Februiary, 1898, upon the rep-

resentation® of the clerk of this court that it is impnaicti-

oable for the said clerk to copy the exhiibitB in this case,

as also the copy of bill of sale of enrolled vessel, filed in

this cause by respondent on Nov. 26, 1897, it is ordered iby

me that all original exhibits filed and introduced in this

cause, together with said copy of bill of sale, be by the

clerk of this court forwarded to the clerk of the Orcuit

Court of Appeals, tliere to be inspected and considered,

together with the tra;nscript on a,ppeal in tliis cause.

C. H. HANFORD, Judge.

[Endoi-sed]: Order to transuLit exhibits, etc. Filed

Feb. 3, 1898. In the U. S. District C^urt. R. M. Hopkins,

Clerk By IT. M. Waltliew, De'puty.
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In the District Court of the United States for the District of

Washington, Northern Division.

aASTON JACOBI and CHARLES
]

RUFF, .

j

Libelants^
|

vs.

THE STEAMER "EUGENE," Her
j

Tackle, Apparel and Furniture, and } N'o. 1,128.

THE PORTLAND AND ALASKA
i

TRADING AND TRANSPORTATION
COMPANY,

Respondent,

JOEL P. GEER,
Claimant.

J

Clerk's Certificate to Transcript.

United States of America,

District of Washington.
ss.

I, R. M. Hopkins, Clerk of the District Comt of the Uni-

ted States for the District of WaiShin/gton, do hereby cer-

tify the foregoing four hundred and forty-seven (447) type-

written pages, numbered from one (1) to four hundred and

forty-seven (447), inclusive, to be a full, true, and correct

transcript of the record on appeal, and all proceedings

had in the laibove and therein entitled suit, and that the

same constitutes the transcript of the record upon appeal
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from the District Cooirt of the United Sita,te» for the Dis-

trict of Washington, Northern. Division, to the United

States Circuit Court of Appeals for the Ninth JiudiciaJ Cir-

cuit, save and excerpting thie original exhibits and a copy

of bill of sale of enrolled vessel, which said exhibits and

copy of bill of sale I am directed by the Judge of this court

to transmit to the Circuit Court of Appeals, thei"^ to be

inspected and considered, together with the traniscript on

appeal in this cause, a copy of wliicAi order so directing

me will be found on page 447 of this tranisiqript; and that

the said transcript contains all that I am required to

transmit by General Admiralty Rule 52 of the Supreme

Court of the United States, excepfting the said bill of sale

and exhibits in said cause, in lieu of whdich 1 am directed

by the Court to certify and transmit to the said Circuit

Court of Appeals for the Ninth Judicial Circuit the origi-

nals thereof, as per order ot Court hereinabove referred

to.

T further certify that the cost of preparing aind certify-

ing the foregoing transcripit on appeal is the sum of

1111.20, and that the same has been paid to me by Wil-

liams, Wood & Linthicum, and Strut!wick & Peters, proc-

tors for claimant and appellant.

Witness my hand and official seal, at Seattle, Wash-

ington, this -Sd day of Febniary, 1898.

fSeair R. M. HOPKIN8,

Oerk.
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Citation on Appeal (Original).

United States of America
)

District of Washinigton.
)

ss.

To Giaston Jacobi and Charles Ivuff, and to FTed M. Ly-

ons, Walter M. Gary, and Edward J. Kniglit, Grreet-

ing:

Whereas, Joel P. Geer, claimant of tlie steamboat "Eu-

gene," has lately appealed to the United States Circuit

Court of Appeals for the Ninth Circuit from a decree ren-

dered in the District Court of ihe United States for the

District of Washington, Northern Division, in yoiur favor,

and has given the security required by law, you are there-

fore hereby cited ami admonjiished to be and aippear before

said Circuit Court of Appeals at San Franlcisco, Oalifor-

uia, within thirty days from the date hereof, to show

cause, if any there be, wliy the said decree should not be

corrected and speedy justice shoiuld not be done to the

parties in that Tbehalf.

Given under my hand at Seattle, in said district, this

23d day of December, 1897.

[Seal] C. H. HANFORD,
United States District Judge, Wiashington.

Served on me this 23d day of December, 1897.

[Seal] JOHN C. HOGAN, anid

PATTERSON & EASILY,

Pr<octors for Libelants and Intervenors.
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[Endorsed]: Filed Dec. 23, 1897. In the U. S. Distrid:

Court. R. M. Hopkins, Clerk. By H. M. Waltliew, Dep-

uty.
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In the District Court of the United States for the District of

Washington, Northern Division.

Supplemental Transcript of Record.

GASTON JACOBI and CHARLES ^

EUFF,

Libelants,

VB.

THE STEAMSHIP "EUGENE," and

THE PORTLAND AND ALASKA

TRADING AND TRANSPORTATION

COMPANY, and All Others Whom it

May Concern,

Resipondents.

Petition in Intervention of Walter M. Gary, Edward J. Knight,

and Fred N. Lyons.

To the Honorable C. H. HANFORD, Jndge oT the above-

entitled court:

Now comes Walter M. Carv, a resident of the State of

California, and Edward J. Knight, a refiddent of the State

of Montana, and Fred N. Lyons, a resident of the State of

Washington, both citizens of the United States, and re-
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speetively petition the Court for leave to intervene in the

above-entitled action as co-libelants therein, and that they

be permitted to pro^ecTite the above-entitled action as

such co-libelants upon such terms as the Court may deem

reasomable, and as grounds for such intervention, these

petitioners respectfully show to the Court and allege:

I.

That they are entitled to participate in any recovery

^vhich may be had herein by the libelants out of the con-

demnation and sale of the steamship "Eugene," mention-

ed in the original libel herein, and now in the custody of

the Court by virtue of the marshal's attachment thereof,

and that they ought to be permitted to share in such re-

covery to the extent of their respective claims against the

said steamship "Eugene," as hereinafter more fully set

forth.

II.

They admit each and every allegation set forth in para-

graph No. II of libelants' libel herein, and that the said

steamship "Eugene," during the time therein and in this

petition mentioned, was owned and operated by the said

respondent, the Portland and Alaska Trading and Trans-

portation Company, a corporation organized and existing

under and by virtue of tlie laws of the State of Oregon;

and was the owner and engaged in operating the steam-

ship "Bristol," mentioned in said libel, plying the waters

between the qM\ of Seattle, State of Waishingtou, and ti)e

port of St. Michaels, Alaska, anid that one E. B. McFar-



362 Joel F. Cher vs.

land was the genei'al manager and F. C. Davidge & Com-

pany were the agents of said steamship companiy, res-

pondent herein, and as sirch were duly enupowered and

authorized, on behalf of said respondent and of said

steamsihip "Eugene," to enter into and make an\ and all

contracts for the transportation of passengers, baggage,

and freight from the said city of Seattle, State of Wash-

ingtton, to Dawson Oity, Northwest Teniitoipy, via said port

of St. Michaels; and yonr petitioners^ further allege, in ad-

dition thereto, that the said respondent company was,

during the times herein mentioned, a common carrier of

passengers, baggage, and freight between the said plaices,

and in the prosecnition of its said business as such carrier

it was operating the said steamsliips mentioned.

m.

Your petitioner further alleges that on or about the

19th day of August, 1897, and prior and subsequent there-

to, the said respondent, the Portland and Alaska T'rading

and Transpomtatioin T'ompany, throuj^h its said general

manager and agents, caused it to be publicly and exten-

sively advertised that they w^ould, on their said ships, the

"Bristol" and said "Eugene," transport passengers, Ibag-

gage, and freight from the city of Seattle, Washington, to

said Dawson City, Northwest Territory, and would leave

said city of Seattle, Washingt(m, on or aibout the 20th of

August, 1897, on said voyage, and that they would carry

said passengers, baggage, and freight from Seattle, Wash-

ington, to St. Michaels, Alaska, upon tihe said steamship

"Bristol," and that on said voyage the said steamship "Eu-
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gene" would be towed by tke saiid steamiship "Briistol" to

St, Michaels, Alaska, amd at St. Michaels, Alaska, the

said voyage would be continued on to siaid Dawson City,

Nortliwest Territory, by the said steamship "Eugene";

that upon the good faith of said representations and par-

ticular representations made to these petitioners by the

said general manager and agents of the said respondent,

the Portland and Alaska Trading and Transpiortation

Company, on or about the date aforesaid, enga,gpd passage

to make saiid voyage ais afoiresaid, and entered into a con-

tract therefor, each for himself, with the said respondent

for the conveyance of themselves and fifteen hundred

pounds of baggage for each, fro^m the city of Seattle,

Washington, to said Dawson City, Northwest Territory,

and by the termis thereof the said resipondent, on biehalf of

said steamship "Eugene," contracted and agreed to pros-

ecute said voyage with diligenlce, and that they w'ould

reach said St. Michaels, Alaska, on or aiboiit Slept. 10th,

1897, or within a few days thef'eafter, when the said

steamship "Eugene" vrould proceed and continue the voy-

age to Dawson City, Northwest Territory, and land peti-

tioners with their said baggage at Dawnson City, North-

west Territory, within a reasonable time thereafter, and

to that end these petitioners purchased passage for said

voyage, each foir himself, paying therefor the sum of three

hundred dollars (|300.00), and received therefor ticket® is-

sued by the said respondent company, good for such pas-

siage.

IV.

That petitioners, on their part, complied with all the
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terms and conditions of the said contract, and on or about

August 30th, 1897, started upon said voyage with the said

steamships, that said "Eugene," being towed by the "Bris-

tol," which proceeded thereon from the port of Seattle,

Washington, for a distance of several hundred miles upon

the said high seas, when the said steamship "Eugene" and

the said respondent company abandoned tlie said voyage,

and failed, refused, and neglected to keep' said contract

on their part, and put said petitioners off said ship at Vic-

toria, British Columbia, and refused to carrv^ them and

their said baggage in ac<?ordance with said contract, or at

all; that by reason of the failure of the said steamsliip

"Engene" and of said respondent, the Portland and Alas-

ka Trading and Transportation Company, to pei*form it<s

said contract with petitioners, petitioners suffered great

loss, and were subjected to great delay, annoyance and

worry; that petitioners, each for him'se'lf, paid out to re-

spondents for said passaige the sum of thrc^ hundred dol-

lars ($300.00),which respondents refused to return to them

and that each for himself paid out for a miner's supplji

and outfit, intended for the use of petitionei's at their said

destination, the smn of three hnndved dollars (f300. 00),

which has been rendered valueless to siaid petitioners by

reason of the aibandonme'nt of said voyage; that petition-

ers have been, each for himself, damaged in the sum of

two hundred dolhirs (|200.00) for the loss of seven weeks'

time, to-wit, fromAugust 18tli, 1897, to October 10th, 1897,

making in all eight hundred dollars damage to eaeli of

your said petitioners.

Wherefore, petitioners pray that they be permitted to

intervene herein to prosecute this action a« co-libelants,
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upon comply inig with such terms ais the Court may impose;

that their said resipective ciaims be allowed against the

said steaniishii> "Eugene," to-wit, that the Court decree a

neturn to eacli of them of the salid «um of tliree hundi'ed

dolhvrs (1300.00), paid out by them for pa,ssagie; thait each

for himself recover the further sum of five hundred dol-

lars (1500,00) damages, in all the sum of eight hundred

dollars (1800.00); that tiie said steamship "Eugene" be

condemned and sold to satisfy the same, aiud for such

other and further relief as to this Court may seem just.

WALTER M. ClARY, and

EDWAEiD J. KNIGHT,

By JOHN C. HOGAN and

PATTERSON & EASLY,

Proctors in Admiralty.

State of Washington,
J

> ss.

County of King.
)

Walter M. Cary, being first duly isworn, upon oath says

that he is one of the petitioners in the above-en iitled ac-

tion; that lie has read the foregoing petition^ knows the

contents thereof, and believes the same to be true.

WALTER M. CARY.

Subscribed and sworn to before me this IGth day of Oc-

tober, 1897.

G. E. de STEIGUER,

Niotary Public in and for the State of Wasthimgton, Resid-

ing at Seattle, Washington.
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State of Washington,
)

County of King.
)

John C. Hogan, being first duly sworn, on oath says that

he is the at torney and proctor for Fred M. Lyons, one of

the petitioners in the above-entitled action, and makes

this veriflcaition in his behalf, for the reason that 'said pe-

titioner is not now within the above-named district of

Washing-ton; that he has read the foregoing petition,

know s the contents thereof, and believes the same to be

true.

JOHN C. HOGAN.

Subscribed and sworn to before me this 5th day of No-

vember, 1897.

[Notarial Seal] T. H. OAMN,

Notary Public in and for the State of Washington, Resid-

ing at Seattle, Waishington.

Upon motion of proctors for libelants made in open

court, leave to file the foregoing intervening libel is here-

by granted; four days to answer.

Nov. 6, 1897. C. H. HANFORD,
Judge of said Court.

Service of the within paper on the undersigned this 5th

day of Nov., 1897, is hereby admitted.

WILLIAMS, WOOD & LINTHICUM, and

STRUDWICK & PETERS,

Attorneys for Claimant.

[Endorsed]: Intervening libel of Walter M. Cary, et al.

Presented and offered for filing in my office, and fee for
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filing paid to me, Novemlber 6, 1897, but withheld from

tiling awaiting stipulation for cos'ts. li, M. Hopikims,

Ulerk. By H. M. Walthew, Deputy.

United States District Court for the District of Washington.

GASTON JACOB! et al.,

STEAMER "EUGENE" et al.

Praecipe for Appearance.

To the Clerk of the aibove-entitled court:

You will please enter our appearance as proctors for in-

tervening libelants in the above-entitled cause.

PATTBE80N & EASLY,

JOHN C. HOGAN.

[Endorsed]: Praecipe for ai>peiaranee. Presented and

offered fftr filing in my o'ffice, and fee for filing paid to me,

November 6, 1897, but withheld from filing awaiting stip-

ulation for costs. R. M. Hopkins, Olerk. By H. M. Wal-

thew, Deputy.
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f

In the United States District Court for the District of Wash-

^^^y,_ ingtori, Northern Division.

GASTON JACOBI and CHARLES )

RUFF,
I

Libelants,

vs.

THP] STEAMSHIP "EUGENE," and

JOEL P. GEER,

Claimant.

^-^i^'-^^
Stipulation.

It is hereby stipulated and agreed by and between the

parties to the above-enititled action that upon the filing

of this stipulation the above cause may be set down for

trial by the Court so as to be tried on the 27th day of Nb-

vember, 1897, or on as early a diate thereafter as the Court

may fix. It is further stipulated that the cause as to the

intervening libelants liereiu shall be submitted and tried

at the same time as the principal cause, and shall aJbide

the issues therein; that the answer of claimant herein

shall stand as the answer to intervening libel, and all evi-

dence introduced in reference to libelants Jacobi and Ruff

shall be considered as applying also to iaterveniag libel-

J
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ants;" and all evidence on behalf of claimants shall be

considered aj^ainst said interveninjr libelants.

Nov. 20, 1897.

STTUTDWICK & PETERS, and

WILLIAMS, WOOD & LINTHICUM,

Proctors for Cllaimant.

JOHN C. HOGAN,

Proctor for Libelants.

PATTERSON & EASLY,

For Intervening Libelants and for Libelants.

[Endorsed]: Stipulation. Filed Nov, 24, 1897. In the

IT. S. District Court. R. M. Hopkins, Clerk. By H. M Wal-

thew. Deputy.
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In the United States District Court for the District of Wash-

ington, Northern Division.

GAST0:N JACOBI and CHARLEB
|

RUFF,

Libelanits,

vs.

THE STEAMER "EUGENE,' and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTATION
COMPANY

Resipondents.

> No. 1,128.

JOEL P. GEER,

Claimant.

Clerk's Certificate.

United States of America,

District of Washington.
ss.

I, R. M. Hopkins, clerk of the Di'sitrict Court of the

United States for the District of Washington, do hereby

certify the foregoing eight (8) typewritten p^iges, num-

bered from one (1) to eight (8), inclusive, .to be a supple-

mental transcript to the original transcript on appeal in

this cause, certified by me on Febi-uai^ 3, 1898, and that

the same is a full, true, and correct transcript of the inter-
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i \

vening libel of Walter M. Cary, Edward J. Knij>:ht, and

Fred N. Lyons, and praecipe for appearance of John C.

Hogan, Esq., and Messrs. Patterson & Easly, proctors for

said intervening libelants, which said intervening libel

and a]>pearance of proctors was presented and offered foj*

filing in my office, and fee for filing same paid to me,

November 0, 1807, but withheld from filing awaiting stip-

ulation for costs; and T further certifA^ thai! tlie stipula-

tion, on page 8 hereof, is a copy of the original stipulation

filed in the above-entitled cause on the 24th day of Novem-

ber, 1897, and that a copy of siaid original stipulatiou will

be found on page 126 of the origina] tra.niscript in this

cause; and I further certify that the intervening libel

liereinbefor-e referred to is the intervening libel of Wal-

ter M. Gary, Edward J. Knight, and Fred N. Lyons refer-

red to in the final decree of thiis Court, made and entered

(m the 7th day of December, 1897, a copy of which final

decree will be found on pages 405 to 407 of the original

transcript on appeal in this cause.

Afnd I further certify that the reason I did not include

as a part of said original transcript the intervening libel

of Walter M. Cary, Edward J. Knight, and Fred N. Lyons,

and the praecipe for appearance of proctors for said inter-

vening libelants, is, that at the time of the piresentation

and offering of the said intervening libel and praecipe for

appearaoice no bond or stipulation for costs was presented

or offered for filing.

I further certify that the said original intervening libel

of Walter M. Gary, Edward J. Knight, and Fred N. Lyons,
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and the praecipe for appearance of John O. Hogan, Esq.,

and Messrs. Patterson »S: Easly, jn'octoi-s for said inter-

vening libelants, preisemted and offered for fllino in my

office on the 6th day of November, 1897, are still, and al-

ways have been since said date, in my office at Seattle.

1 further certifs^ that the cost of preparing and certify-

ing tlie foregoing sup])'ltiiieutal trant-cript on appeal is the

sum of two dollars and thirty-five cents (|2.35), and that

the same has been this day paid to me by John C. Hogan,

Esfi., and Messrs. Patterson & Easly, proctcvrs for said in-

tervening libelants.

Witness my hand and official seal at Seattle, Wasliing-

ton, this 8th day of February, 1898.

[Seal] R. M. HOPKINS,

: Oerk.

[Endorsed]: Filed Feb. 11, 1898. F. D. Monckton,

Clerk.

[Endorsed]: No. 130. In the Fnited States Circuit

Court of Appeals, Ninth Circuit. Joel P. Oeer, Appel-

lant, V. Gaston Jacobi and Charles Huff et al. Transcript

of Record. Ai>]>eail from live T'nited States District Court.

District of Washington.

Filed February 7, 1898.

F. D. MONOKTON,
Clerk.
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United States Circuit Court of Appeals for the Ninth

Circuit.

JOEL P. GEER,

Appellant, I

V.
'\

GASTON JAOOBI et al.,
\

Appellees.

Waiver,

Appellant Joel P. Geer waives all error assiojned upon

his appeal tonchins: or ronoernino- the condition of the

weather and sea. at the time the steamboat "Ens:enf'"

returned to Alert Bay, to which the testimony of the wit-

nesses for claimants Stearns, Toutfest, Toutfest and Mc-

Fnrlnnd related.

WILLIAMS, WOOD Sr LIXTHirUM,

Of Proctors for Appellant.

TEndorsedl: Filed Feb. 25, 1898. Frank T). Monckton.

rierV. "By Meredith SaT^^er". Depnty Clerk.
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Libelants' lixhibit " K."

No. 6.

Portland and Alaska Trading

and Transportation '..o.

GOOD FOR ONE
....PASSAGE....

FROM

ST. MICHAELS, ALASKA,

TO

DAWSON CI rY,NW.T,
VIA S. S. EUGENE

Name GUSTAV JACOBl
E. B. McFARLAND,

General Manager.

[Endorsed]: R. E. Mercy, S. W. Baker, G. Jaeobi; 3 in

party; 4155 lbs., 144 ft.

Filed Nov. 12, '97, A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Dep.

Libelants' Exhibit "L."

Sept. 3rd, '97.

Received from G. Jaeobi, ticket No. 74, good for one pas-

sage from Victoria to St. Michaels.

J. H. JOHNSON,
Purser, S. S. "Bristol."

[Endorsed]: No. 1128. Jaeobi vs. S. S. "Eugene."

Filed Nov. 12, '97. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.
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Claimants' Exhibit " 1."

^3o. 79.

STEAMSHIP

P. & A. T. & T. CO.

GOOD FOR ONE

PASSAGE
From VICTORIA, B. C.

To H" . .(I4JHAELS

Per SS. liilHTOL

Intende .1 to sail on or about

Auff. 30, 1897.

Subject to the following Contract:

That if accommodation superior to that covered by this
ticket Is desired, the additional charge, if any, must be
paid by the holder hereof to the Agent of the S. S. Bristol.
That" this ticket is not transferable and if presented

by any other than the original purchaser, whose signa-
ture appears below, it will be void.
That this ticket is issued subject to conditions under

which steamship tickets are sold.

Good for ?4 ton Measurement Free Baggage.
1 agree to the conditions stipulated hereon

T., V.. LYONS

J. H. GREER,

Signature.

Per pro F. C.

witness.

DAYIDGE & CO.,

Agents.

[Endorsed]: Lyons, Crabb. 2. 1935 lbs. 61 ft. E.

Filed Nov. 12, 1897. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.
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Libelants' Exhibit "Y."

No. lOO

Portland and Alaska Trading

.... and Transportation Co.

GOOD FOR iiONE

....PASSAGE....
FROM

ST. MICHAELS, ALASKA,
TO

DAWSON CITY, N. W. T,
VIA S. 8. EUGENE

Name

E. B- McFARLflkN
General Manager

[Endorsed]: No. 1128. Jncobi vs. Str. "Eugene."

Filed Nov. 15, '97. A. C. Bowman, U. S. Corar.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. A. N. Moore, Deputy.

Libelants' Exhibit ' X '

Order No. 95 SEATTLE, AVA8H., AUG ,1897

To F. C. DAVIDGE & CO., Mana^rers S. S. Bristol, Victoria, B. C
This order when i^resented by Mr

entitles him to berth acconrnodat ions and meals; and transportation for

three quarters of a ton (measurement) of freitrht and bappage, Victoria

B. C, to St. Michaels.

Agent.

[Endorsed]: No. 1128. .Jacobi vs. Str. "Eugene."

Filed Nov. 15, '97. A. 0. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. A. N. Moore, Deputy.
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Libelants' Exhibit " V."

F. C. DAVIDGE & CO.,
Shipping agents, Commission Merchants

and importers of
Japanese Produce and Manufactures.

"

GENERAL AGENTS
OREGON-ASIATIC S. S. LINE
(HONOLULU, JAPAN AND CHINA.)

OREGON-AUSTRALIAN S. S. LINE
(SYDNEY DIRECT)

VICTORIA, B. a, Board of Trade Building

PORTLAND, OR., Worcester Block

Telegraphic codes:
Address: A. B. C. 4TH ED.
DAVIDGE. ACER'S,

A, 1.

Portland, Oregon, 17th August, 1897

G. W. Gould, Esq.,

Seattle, Wash.

Dear Sir:

—

In case you do not fully understand instructions, we

beg to advise that we have already sold twenty tickets for

St. Michaels and expect at least twenty more, and will

draw an order on you for ticket Seattle to Comox, meet-

ing point of "Bristol". We will endeavor to get these

passengers together, but a number wish to purchase their

outfits at Seattle, and will be going up from day to day

with orders for tickets. You understand that arrange-

ments with the Portland & Alaska Trading Co. are as

follows— We are to receive |300. for each tickets sold

until we are fully paid as per contract, and we are to pay

the freight charges and half the passenger fare from

Seattle to Comox. We trust you will keep ns fully ad-

vised as to the number of tickets sold, and the amount of

money, as we have to advise the Bank regularlv. We
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have reserved lift}' tickets for rorllaiHl, the bahiiice for

the (Sound points, as per arranj»enients with Mr. Johnson.

Wishing you success,

We are. Dear Sir,

Yours faithfully,

F. C. DAYIDOrE & 00.

P. S. Tickets from St. Michaels to Dawson City do noc

include meals, only bed and 1500 lbs. bagoage free.

We understand Mr. McGuire is with you and will

fully advise as to river arrangements.

F. O. D. & CO.

[Endorsed]: No. 1128. In U. S. Dist. Court. Jacobi v.

Str. " Eugene." Filed Nov. 12, '97. A. C. Bowman, U. S.

Corar.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins. Clerk. By A. N. Moore, Deputy.

Libelants' Exhibit "O."

38 Vr. Fa. 11:10 paid. Received at Seattle, Wash.

Victoria, B. C, Aug. 30th. First Ave. Foot of Cherry St.

Mr. Gould,

Davidge's & Co's Agent,

Seattle, Wn.

Telegraph immediately net amount booked since last

statement given me.

E. B. McFarland.

11.10 A.M.

[Endorsed]: No. 1L28. Jacobi v. Str. "Eugene." Filed

Nov. 12, '97. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.
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Libelants' Exhibit "P."

Po. 47. A. S. 12 Paid. Received at Seattle, Wash.

Portland, Ore., Aug. 21st,'97. First Ave. Foot of Cherry St.

W. W. McGuire,

Seattle, Wn.,

Accept Canned Syrup rate TEN cents per pound. Banked

SEVENTY FIVE HUNDRED.
E. B. McFarland.

3:45 p. m

[Endorsed]: No. 1128. Jacob! vs. Str. "Eugene." Filed

Nov. 12, '97. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.

Libelants' Exhibit "Q."

Po. 20. E. S. 6 Paid. Received at Seattle, Wash.

Portland, Ore., Aug. 23rd, '97.

W. W. McGuire,

Seattle, Wn.,

Have outfits been re-shipped to VICTORIA.

E. B. McFarland.

1:45 p. m.

^^The sender of this message requests a PROMPT
REPLY. Postal Telegraph Co.

[Endorsed]: No. 1128. Jacobi vs. Str. " Eugene." Filed

Nov. 12, '97. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.
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Libelants' Exhibit "R"
28 Vr. Q. Y. 35 Paid. Keceived at Seattle, Wash.

Victoria, B. C, Aug. 19th,'97 First Ave. Foot of Cherry St.

W. W. McGuire,

Hotel Batler, Seattle, Wn
Tickets coming in marked fifteen hundred pounds baggage

instead of measurement basis. Do you provide meals free

on the EUGENE. If not what is cost of meals and may

passengers take their own if preferred.

F. C. Davidge & Co.

11.35 A.

[Endorsed]: No. 1128. Jacobi vs. Str. "Eugene." Filed

Nov. 12, '97. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk, By A. N. Moore, Deputy.

Libelants' Exliibit " S '

Po. 7. E. S. 8 Paid. Received at Seattle, Wash.

Portland, Ore., Aug. 23rd,'97. First Ave. Foot of Cherry St.

H. P. McGuire,

Seattle, Wn.,

Cap't. Lewis reports from Port-Angeles Eugene arrived

safely.

E. B. McFarland.

10.18 a.

[Endorsed]: No. 1128. In the U. S. Dist. Court. Jacobi vs.

Str. "Eugene." Filed Nov. 12, '97. A. C. Bowman, U. S.

Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.
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Exhibit "A;

To Dawson City this Year!

The S. S. BRISTOL to St. Michaels
& Steamer EUGENE St. Michaels
to Dawson City Direct.

MONDAY, AUGUST 23.

THREE- FOURTH OF A TON OF FREIGHT AND BAGGAGE FREE
WITH PASSAGE.

Fare, Seattle to Dawson City, $300

C \V. GOULD, Agt., 619 First Av., Seattle.

[Endorsed]: No. 1128. Jacobi vs. St. " Eugene." Filed

Nov. 12, '97. A. C. Bowman, U. S. Comr.

Filed Nov. 29, 1897, in the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore, Deputy.
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Libelauts' Exhibit " B."

[P. I. Aug. 17.]

EUGENE FOR DAWSON CITY.

The Bristol Will Take the Eugene to

St. Michaels.

The Bristol left Comox yesterday

moruiug after taking on a cargo of

coal. She will leave Seattle August
23 for St. Michaels, haviug in tow the

Eugene. Arriving at the mouth of the

Yukon passengers and freight will be

transferred to the Eugene, which will

at once hasten up the river, and. being

a fast boat, is expected to reach Daw-
son City by September 15. She will

remain there all winter and will be

utilized as a liotel. The Y'ukou does

not begin to freeze until October 1, and
then only at the mouth, so tliat there

will be ample time for passengers to

prepare for the winter before the ice

forms in the upiJer waters.

The passengers will travel on the

Bristol to St. Michaels. She has room
for l.OUO passengers, but will only car-

ry about 350. that being the capaciry

of the river boat. She ought to reach

St. Michaels September 3. She has

ben thoroughly overhauled and is one

of the finest boats to leave this port.

The entire trip will be under the di-

rection of Capt. Lewis, who is familiar

with tlie northern waters and Yulcou

river, liaving been in the service for

fifteen years.

Passengers are being booked at Port-

land. Seattle and Victoria, and Dav-

idge & Co., who conduct the service,

have opened an office at 619 First

avenue. The fare is .$300 for the en-

tire trip and each passenger is allowe<l

to cairy 1,."jOO pounds of baggage free.

Filed Nov. 12. '97. A. C. Bowman.
U. S. Com.
[Endorsed]: Filed Nov. 29, 1897, in

the U. S. District Court. R. M. Hop-
kins, Clerk. A. N. Moore, Deputj'.

Libelants' Exhibit " C." ^
[P. I. Aug. 18.]

SALES FOR THE BRISTOL.
The Portland-Alaskan Transportation

iV: Trading Company Begins Busi-

ness in Seattle.

The Portland-Alaskan Transporta-
tion & Trading Company opened its

Seattle place of business in the offices

of the Southern Pacific Railroad on
Pioneer place, (519 First avenue, yester-

day morning, and at once commenced
the sale of tickets at the rate of $300
to Dawson City, to include three-quar-

ters of a ton of baggage free to each
passenger. Secretary W. W. McGuire,
who remains in Seattle to represent

the company, stated last evening to a

representative of the Post-Intelli-

gencer that the sale of tickets exceed-

ed his most sanguine expectations, the

excitement attending the affairs of the

Humboldt seeming to accentuate

rather tlian diminish the anxiety of

people to secure transport.-ition facili-

ties to St. Michaels and the upper
Yukon. Mr. Mc(iuire thinks that ins

company has a strong argument in its

favor in its intention to limit its pas-

senger list on the Bristol to the carry-

ing capacity of the Eugene, wliicli is

to be towed north by the ocean-going

steamship. The Bristol lias ample
capacity for several hundred more
passengers than she will take, but tlie

intention is to hold down to 30o, ur

possibly less, as the Eugene cannot

accommodate more than that number
comfortably, and caiTy the liberal al-

lotment of freight and supplies given

to each. There will be no crowding

and there will be ample breathing

space, as the Portland-Alaskan Trans-

portation and Trading Company does

not intend to open any stores, nor will

it carry any freight of its own beyond

temporary supplies for ilie v<.'yagi'.

Another thing whicli will appeal par-
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tioularly to those scanu'u.^ lut'ir

chances for reaching the gold tiekls

for the coming winter will be that the

Eugene will be ready to transfer 11'"

freiglit and passengers at the mouth
of the Yukon and proceed at once up
the river. Regarding the preparations

of tlie Eugene for sea, tlie Oregouiau
of yesterday morning said:

"The Eugene was yesterday muorcd
close to the westeiui end of the Morri-

son-street bridge, preparatory to re-

ceiving a few finishing to'iches c.'' ti-e

worli. of placing her in readiness for

tlie voyage to St. Michaels. vSlio was
tlie object of interest to a c>>usi.leiaole

crowd that hung over t.'ie bridge lail

all day tallviug Klondike and com-

menting on the Eugene's appearance.

The steamer has clearly been remod-

eled less with an eye to beauty than

to seaxvorthiness. A powerful bul-

wark has been put up on either bow,
and her sides have been retimbered so

they extend to the roof of the cabin

nearly its entire length. Powerful

fore and aft braces have been put in

place, the steering wheel has been

taken down from the pilot house and

set up on the deck below, and the pro-

pelling wheel has been greatly

sti-engtheued. Altogether, the Eu-

gene, if her sides were of iron plates

instead of boards, would remind one

strongly of one of those old Missis-

sippi river steamers cut down and ar-

mored into gimboats of 18(54-<55."

There is no doubt that the limited

freiglit space and passenger list that

the company allows to the Bristol will

be all taken, and the proposition of

the Eugene being allowetl to freeze

upin the river and be used as a hotel

is attractive as an assurance of an

abiding place during tlie winter for

such as will remain in Dawson City.

and who are unable to arrange for

other acommodations. Air. McGuire.

besides being more than pleased at

the outlook for his company, says tliat

every effoi-t will be made to clieck in

and take care of the passengers' bag-

gage. He says that the Eugene will

be the first bojit that will l>e ready to

come down the river in the spring, as

she will be at Dawson City when the

ice breaks up. A number of the rail-

road officers of both Seattle and Port-

land are in receipt of telegraphic and
mail inquiries concerning the Bristol,

her accommodations and sailing date.

People have made up their minds that

the only way to get into the Klondike

this year is by the St. Michaels and

the river route, and from this fact the

Portland-Alaskan Transportation «.V:

Trading Company expects to profit on

its initial trip. The crowds seeking a

means of getting up the river are still

coming to Seattle daily, aud the com-

pany is using every legitimate means

to let the public know of its inten-

tions.

Mr. McGuire says that he has been

impressed with the character of the

men who have inquired about the

Bristol's sailing and who have pur-

chased transportation on her. A large

percentage of them are college men
and professional men, and they are as

well equipped physically as the ma-

jority of the travelers northward who
have had fewer advantages. The fact

of these men being of a high grade,

intellectually, will result in the plac-

ing of information concerning Alaska

before the public in its proper light.

This will be a distinct advantage to

the country and to those doing busi-

ness with the north. The purchase of

the government survey steamer Hass-

ler by the McGuire brothers means

her employment in the Seattle-St.

Michaels' trade. She is thoroughly

seaworthy, but will undergo an over-

hauling.
Filed Nov. 12, "QT. A. C. Bowman,

U. S. Comr.
[Endorsed]: Filed .Nov. 29, 1897

In the U. S. District Court. R. M.
Hopkins, Clerk. A. N. Moore, Deputy.
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Libelants' Exhibit " D."

[P. I. Aug. 19.]

FOR DAWSON CITY DIRECT.
The Bristol Preparing to Make a

Ret'ord-Breakiug Trip Into

the Yukon.

Since the Humboldt has departed
the last oppoa-tuuity for any person to

reach the Klondike mines this season
by way of St. :Micliaels and the river

steamers, is afforded by the Bristol,

which leaves Victoria August 24th.

The Bristol Avill have in tow the stern
wheel steamer Eugene, which left the
Columbia river Tuesday, en route for

Victoria. The Bristol does not pro-

pose to be sparing of her fuel, and will

make an effort to beat the record be-

tween Victoria and St. Michaels, even
taking into consideration the fact of
her tow.

While the Bristol has accommoda-
tions for neai-ly GOO, her passenger list

for this voyage will be limited to 250.

that being the total number that can
be accommodated by the Eugene on
the trip up the river; and the compai'a-

tively limited accommodations of tlie

latter vessel necessarily determines
the number of tickets to be sold, as all

passage is to Dawson City, and not

alone to St. Michaels.

The Portland-Alaska Transpoi-tation

and Trading Company, charterers of

the Bristol, opened their Seattle of-

fices on Tuesday, at 619 First avenue,
in the same otlice already occupied by
the Southern Pacific Railway Com-
pany. C. W. Gould was yesterday in-

stalle<l as resident agent. There will

be no apparent dilticulty in filling out

the full quota of passengers, for al-

ready telegrams are pouring in from
all parts of the United States asking

that passage be reserved on her for

parties of from two to six or larger.

Reservations have already been made
for several ladies, who iwopose to get

into iniw.son City l)efore the winter
si'ts in.

Each passenger by this route is al-

lowed thri'('-(juarters of a ton of pei-

sonal outfit, and in view of tlie ex-

pei-iences of some otner vessels, the

company has decided to refuse to han-
dle any freight for outside parties un-

til it is definitely determined precisely

how much freight the passengers pro-

p<jse to take.

The Bristol left Victoria for Dyea
and Skaguay on Sunday last. She is

probably at one or the other of those

ports at present, discharging her car-

go, but she will certainly return in

time to take her depai-ture for St.

Michaels at the time set, August 24th.

It is expected that the voyage from
Victoria to the mouth of the Yukon
will be made in ten to twelve days,

and from tlience up the river in ten

days. This is calculated from the ba-

sis that the Eugene, which has run on

the Columbia and Willamette livers at

a speed of 12 miles per hour can

make the same time on the Yukon,
nit reckoning the distance at 1.900

miles from the mcmth to Dawson City,

and averaging 8 miles an hour for the

steamboat tliis would Ining the Eu-

gene into Dawson City in less than

ten days. Adding the time of reach-

ing the mouth of the Yukon by the

Bristol makes twenty-two days. Leav-

ing August 24 from Victoria the pas-

sengers and freight will ivach Daw-
son City on September 15.

This is fully two weeks before the

time when the river has been kuowu
to close with ice, even in unfavorable

seasons. The usual time for the clos-

ing of the river to navigation is after

October 5. Last year, for example,

Mr. Ogilvie, the Canadian surveyor in

cliarge of the international l)oundary

survey, did not make his preparations

for leaving the country until late in

September. The river has been known
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to reniaiu opeu until October 15. and
even later.

Secretary W. W. McGuire and Resi-

dent A^eut (tOuUI. of the company,
weie about the busiest men in Seattle

yesterday, attendiny to the wants of

l)assengers and looking after new ar-

rivals wlio are booked for pasisage on

the Bristol. A party of five arrived

over the Northern Pacific while others

came from Portland and California,

and the books of the company even

showed aiTivals from the orange

proves of Florida. A crowd from Chi-

cago reached Seattle last evening,

bound for Dawson City by way of St.

Michaels. Mr. F. C. l>avidge wired

late last evening from Victoria that

the steamer Bristol would l)e i)ack on

tiime. Mr. McGuire also received a

dispatch last evening that thirty had
been booked at Portland .vesterday.

Filed Nov. 2, "97. A. C. Bowman,
U. S. Comr.

[Endorsed]: Filed Nov. 29. 1897.

In the U. S. District Court. R. M.

Hopkins, Clerk. A. N. Moore. Deputy.

Libelants' Exhibit "J:."

[P. I. Aug. 15.]

FOR DAWSON CITY.
Passengers ^^'ill Take the Bristol for

St. Micliaels.

The Portland Oregonian of Satur-

day says: "The steamer Eugene, un-

der management of the Portland and
Alaska Trading and Transportation

Company, will leave Portland Tues-

day night for Puget Sound. The Eu-

gene will make the outside trip to the

Sound in tow of one of tlie O. Tt.

N. tugs. The passengers engaging

transportation to the Yukon river will

leave Portland in time to connect with

the steamer Bristol at Seattle, on

which they will embark for St. Mi-

chaels, which will be reached by Sep-

tember 2, with the steamer Eugene in

convoJ^ Reaching the mouth of the

Yukon, no time will be lost in trans-

ferring the passengers from the Bris-

tol to the steamer Eugene, and the

start for Dawson City will be begun.

The Eugene being of light di'aught,

and with nothing in tow, the trip to

Dawson City will be made in ten days

or less, landing all the passengers in

tlie heart of the new gold fields in am-
ple time to prepare winter quarters

preparatoxY to coinmencing active

worlv in the hunt for gold.

Filed Nov. 12, "97. A. C. Bowman,
U. S. Comr.

[Endorsed]: Filed Nov. 29. 189T.

In the U. S. District Court. R. M.

Hopkins, Clerk. A. N. Mooi-e, Deputy.

Libelants' Exhibit " F."

[P. I. Aug. 13.]

EUGENE FOR DAWSON CITY.

Will Take the Bristol's Passengers

Up tlie Yukon River.

PORTLAND, Or., Aug. 12.—Owing
to a change of plan, the stern-wheel

steamer Eugene will leave this city

August 20 for the Alaskan gold fields.

The vessel will be towed from Astoria

to Victoria, where she will be taken

in charge by the steamer Bristol,

which is scheduled to sail August 22.

Arriving at St. Michaels, the Bristol's

passengers and freight will be trans-

ferred to the Eugene, which will carry

them up the Yukon to Dawson City,

which place will be reached about

September 11.

[P. I. Aug. 20.]

TO MAKE A FAST VOYAGE.
The Steamship Bristol's Trip to the

Mouth of the Yukon River.

NoAV that the Humboldt is fairly on

her way to St. Michaels, the general

drift of conversation on the streets

and in the stores about the city has

turned to the coming trip of the large,

staunch, and speedy steamship Bris-
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tol, wliicli is billed to sail on the 2'.U]

of August. Although the number of

passengers is to be limited to 2o0. the

event of her passengers leaving Seat-

tle will be the cause of as large a

crowd turning out to see them off as

any boat that has j-et left for tlie

north.

It is expected of the Bristol that she

will break the record by lauding her

passengers in Dawson City in shorter

time than any boat that has yet left

for that place. Tliose talcing passage

on this steamer expect to reach their

destination by September 17, making
the remarkable quick time of twenty-

four days from the time she leaves

Victoria dock. If the company's boat

succeeds in doing this, they will sure-

ly deserve much credit and also tiie

praise of the passengers. Next year

there will be so many boats on the

Yukon that it will be a feature of

transportation of which company can

make the best connections with the

river boat and land passengers ahead

of competing lines.

The Portland and Alaska Trading

and Transportation Company liope to

make a record for themselves on tlie

first trip and to place their company
in the front rank for quick transit.

The load of passengers that will

leave on the Bristol on the 23d inst.

will be about as joUj' a crowd as will

have left Seattle. A gentleman and

wife engaged passage yesterday after-

noon, and intend taking a piano along

as part of their fifteen hundred pounds

allowed on their tickets. The instru-

ment will be placed in the cabin and

use<i for the amusement of the passen-

gers. This, t ogether with several

Eastern people who are rather good

singers and comedians, will tend to

make up a merry crowd.

Secretary McCJuire informed a rep-

resentative of the Post-Intelligencer

yesterday afternoon that "lie thouglu

the Bristol would arrive otf the moutli

of the Yukon in ten or twelve days
after leaving Victoria, which ought to

bring her there about September ."».

The Eugene, afttr receiving her freii t

and passengers, woukl proceed at once

on her way to Dawson City. Being

eiiuipped with good machiueiy, she

will no doubt make a quick trip and

land her cargo and passengers in the

heart of the gold fields long before

any ice makes its appearance in tiie

river."'

There seems to be no abatement in

the number of passengers seeking

tickets by this route, and, uo doubt,

in a day or two all of the tickets w 11

be taken, as the agent of the company
states that under no considerati:)n wi

they issue any more ticlcets than was

first agreed on, and the books will be

closed as soon as the last ticket of the

allotted number is taken. This b(Mng

the last boat by the Yukon, no doubt

many will be di.sappoiuted in securing

passage.

Filed Nov. 12. "97. A. C. Bowman,

U. S. Comr.

I Endorsed]: Filed Nov. 29. IS'.iT.

In the U. S. District Ctiurt. R. M.

Hopkins, Clerk. A. X. Moore. Deputy.

[P. I.-Aug. 21.]

Libelants* Kxliibit[,"G."

THE BRISTOL NEXT.

Taking the Eugene With Her to St.

Michaels Ready for the luicou.

There is apparently no abatement in

the interest taken by prospective gold

seekers in their efforts to reach tlie

Klondike before winter sets in. judg-

ing from the business being transact-

ed over the counter of Agent (Jould,

representing the I*ortland and Alaska

Transportation and Trading Com-

pany.

Reservations on the Bristol were be-

ing rapidly taken up by those who hiid
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secured acoomiuodationsT and indica-

tions at tlie close ot business yester-

day were that not a single berth

would remain unsold, covering the

complement of passengers the sricamer

Eugene can take care o" on the iu-

kon.

There can scarcely oe any doubt

that tliose going on the Bristol are

most fortunate in tlie opportunity pre-

sented of reaching the gold lields with

a minimum of care and hardships.

This company secured the Willamette

river steamboat Etigeue, a vessel of

large carrying capacity, powerful and
speedy engines, yet light draught, and
capal)ie of navigating ihe shallowest

of waters. Capt. Lewis, a man or

many years' experience m Alaskan
waters and upon the Yukon, was se-

cured to take command of her and
place her in seagoing condition. A
large amount of money has been ex-

pended in strengtliening her to ride

the waves of the Pacitic, and many
^experienced deep water navigators

having seen her, declare she will ride

the water like a cork. The Eugene
left Portland on Thursday under her

own steam, but will be conveyed to

Victoria by one ot tlie Oregon Rail-

way & Navigation Company's tugs,

Avhetre she will await tlie arrival of

Seattle passengers boolced for the

Bristol.

This powerful- steel steamer will on

Tuesday take the Eugene in tow, the

latter continuing under lier own
steam, and speed her to St. Michaels.

The Eugene had five laules as passen-

gers on leaving Portland, who desired

having the experience of traveling on

a stern wheel steamboat on the Pa-

cific Ocean, proba"bly the first instance

of the kind in the world.

No passengers will be carried on the

Eugene from Victoria, only the work-

ing crew of the steamer being aboard.

Although the carrying capacity of the

Bristol is GOO persons, only 250 tickets

will be sold for her, that being the

capacity of the Eugene, and no frciA'hi

will be taken other than the 1,500

pounds allowed to each passenger as

his supplies. It will thus be manifest

that there will be no delay at St. Mi-

chaels, the Eugene being brought

alongside her convoy, freight and pas-

sengers transferred, and the speedy

stern wheeler proceed on her long

journey up the Yukon.

Leaving Victoria on Tuesday, Au-

gust 24. the I5ristol is to be crowded
in her speed, with the view of I'each-

iug St. Michaels, as she undoubtedly

will, by September 3 to 5. Transfer-

ring her passengers and freight to the

Eugene direct, it will not be necessary

for her to go further than the mouth

of the Yukou, thus saving many mile«

and much time. While the Eugene is

a fourteen-kuot boat, she will not be

steamed over ten, which will enable

her to cover the 1,900 miles to Dawson

City in eight days, or arriving there

by September 13 to 15, or fully half a

month before the usual date of close

of navigation.

Telegrams are coming in from all

over the country requesting space for

passengers en route to Seattle, hoping

to get into the Klondike before freez-

ing up of the rivers. It looks as

though many are lo be disappointed,

as the company will decline to book

over the allotted number of 250.

It will not all be seriousness on

board the Bristol on her voyage, as a

gentleman and wife are taking with

them their uiano, which will be the

second instrument of the kind taKen

into Uawson, and midst song and

music will speedily pass the hours of

her passengers.

From what a representative of this

paper saAV on a visit to the company's

office yesterday, the passenger list of

tiie Bristol will represent a particu-
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larly well-to-do and intelliprent people,

all going thorongblj' outfitted and
equipped for a long stoy m the Arctic
region, the most of which have been
purchased in Seattle. Secretary W.
W. McGuire Is here, looking after the

interests of passengers personally,

and no effort is to be spared upon the

part of the otiicials of the company to

push the*se boats through and success-

fully carry out this expedition, as next

year the company will be prepared to

operate on a very extensive scale

from this city, one steajuship having
been already purchased, while its rep-

resentatives are quietly building and
chartering others, which will be oper-

ated conjointly between here and
Dawson City.

Following is a list of passengers

booked .vesterday:

Thomas Rasmussen.
Wm. Schwanbauer.

C. Kramer.

Charles Greene.

J. O. I'ooley.

A. J. McMaster.
L. C. Karrick.

James Powell.

Thomas Cooke.

W. F. Hall.

D. W. Semple.

V. L. Rockwell.

Rudolph Mercy.

J. D. Hamlin.
S. VV. Baker.

Gus Jacobi.

J. T. Lenaghen.

A. Jorgens.

A. T. Mattison.

C. H. Hall, Jr.

Geo. C. Franklin.

W. T. Prescell.

E. B. French.
"""' ""^

Charles Rufif.

H. Stevens.

C. G. Copeland.

C. C. Douglass.

W. H. Stetson.

H. C. Bramer.

Sam Hubbard.
Dr. H. L. Carlis.

O. T. Switzer.

D. Burdon.

James R. Hayden.
H. H. Brewer.

W. L. Mabry.
;

A. D. McFarlanil.

G. C. Van Ness.

E. E. Adams.
W. H. Hanson.
James Main,

Ed Stearns.

J. W. Stingle.

J. F. Kelly.

Miss Annie Tantvest.

Miss Cora Service.

E. E. Koroh.

J. T. Ferrine.

E. T. Telfer.

Grant Vaughn.
Mrs. Grant Vaughn.

W. Devine.

Mrs. Martha Tantvest.

Miss Bertha Hamilton.

J. C. Hungerford.

William Randall.

Mrs. W. H. Stetson.

A. Lt. Blaney.

J. L. Spiegel.

Thos. B. Armstrong.

C. H. Moore.

Geo. A. Johnson.

A. C. Lolimanu.

W. H. Elton.

William B. Nye.

E. EUer.

John Romche.

It is expectt'd that the Portland and

Victoria list of passengers will be re-

ceived to-ujorrow.

D. W. Semple. of the Evening Tele-

gram, of i'ortland, goes through to

Dawson City, and will act as special

correspondent of that paper, from

whose pen the Telegram readers may
expect to have some racy descriptions

of life in the Arctic circle.

Filed Nov. 12, '97. A. C. Bowman,
U. S. Comr.
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[Endorsed]: Filed Nov. 29. 1897.

In the U. S. District Court. R. M.

Hopkins, Clerli. A. N. Moore, Deputy.

Libelants' Exhibit " H."

[P. I. Aug. 22.]

THEY (JO TOMORROW.
The Bristol's I'assengers for Dawson

City Direct.

From Pittsburgh, Cincinnati, St.

Louis, and even from way down in

Maine are passengers rusliing toward

Seattle as fast as liurrying railway

trains can cai'ry them, tapping the

wires at various points and asking the

ofiicials of the Portland and Alaska

Transportation and Trading Company
if they can be provided with accom-

modafious on their steamers Bristol

and Kugene for the Klondike. It is

now conceded by even the most inex-

perienced that the best and most fea-

sible proposition of reaching the mines
is that of the Eugene from the moiith

of the river.

On arrival at the Yukon, with no

boats to build, but one under her own
steam ready to make the trip, pre-

sents features which must gladden

the hearts of those booKed by the Bris-

tol, particularly when he is advised of

the great number of people now lying

at tlie passes which face the pros-

pector in his journey overland. Many
of the vacant berths on the Bristol

were taken yesterday, and as the

time of leaving approaches, the anxi-

ety to get away simply increases in

the ambition of those who would

struggle with the thousands now find-

ing their way into the country of gold,

gold, gold.

The officials of the company yester-

day received a telegram from General

Manager McFarland, of the PortLind

and Alaska Transporration Company,
that the Eugene had passed out ovei*

the Columbia bar safely on Friday af-

ternoon, and when last seen with her

nose pointed to the north, was making
rapid progi-ess in her voyage to Vic-

toria, where she will be taken in tow
by the big ocean steamship Bristol.

Could the Eugene handle the freight

offered to the Bristol for transporta-

tion to Dawson City, the latter vessel

would cany an immense cargo, but it

has to be declined, as only the amount
of freight that the Eugene can carry

will be taken.

Passengers for the Bristol's trip wTil

leave Seattle to-morrow evening on
the steamer City of Seattle, arriving

in Victoria Tuesday morning, and
thence direct to the mouth of the Yu-

kon with the Eugene at her tow-bits.

Every indication pomts to a most
successful termination of the first trip

of this line in its transportation busi-

ness, and there is not one of the com-

plement of her passengers but what
are absolutely confident that by Sep-

tember 15 they will be busy wirh

whip-saw and ax putting up their cab-

ins iu Dawson City and there estal>

lish their winter quarters, with fully

fifteen days to their credit before

the close of navigation. If this is

consummated it will place them in a

most superior position for not only

work during the winter, but the

first prospecting in the spring of 1898.

An interesting statement was made
yesterday by a passenger for the Bris-

tol booked from Chicago, and a friend

of P. B. Weare, of the North Ameri-

can Transportation and Ti-ading Com-
pany, iu which he said: "1 was told

by Mr. Weare to get to Seattle and

take the first steamer for St. Michaels

and the Yukon, as 1 would probabl>

have until the middle of October to

get up the river; that the rush in the

spring would surpass the most vivid

imagination, and that all the boats

possible to be built between now and

spring could not handle the business,

and rates, instead of being lower, or

even remaining as at present, Avould
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more than likely be considerably liifih-

er."

Only a few more vacauc-ies are af-

forded now by this line.

Filed Nov. 12. '97. A. C. Bowman,
U. S. Comr.

[Endorsed]: Filed Nov. 29, 1897.

In the U. S. District Court. R. M.

Hopkins, Clerk. A. N. Moore. Deputy.

Libelants' Exhibit "I."

[P. I. May 23.]

THE BRISTOL TONIGHT.
A Large, Well-Equipited I'arty will go
from Seattle to Dawson City Direct.

Another lai'ge party of gold seekers

will leave Seattle this evening on the

City of Seattle for Victoria, there to

take the big ocean-going steel steiamer

Bristol for St. Michaels and Dawson
Ci^.

Tlie personnel of the Bristol's pas-

sengers is of an unusually high grade,

and will have probably the best equip-

ped lot of prospectors and those in-

tending to go into business, commer-
cial and otherwise, that ever left Seat-

tle. They ai'e mainly business men
from various parts of the countiy,

who have weighed well their chances

of getting through to the mining fields

before the freezing up of the river,

and having done so. are convinced

from the most authentic information

obtainable that this is the most feasi-

ble plan, and affords almost a ix>sitive

assurance that the Bristol's passen-
gers will be engaged in whatever they

may have deci<led to undertake, with

Jays to spare, before Dawson is clos-

ed to Yukon navigation.

It may be safely stated that as the

various reports of more enormous
finds are aU'eady coming in, prior to

the return of the treasure ship Port-

land, not a single berth will rema'm

untaken when the City of Seattle

pulls away from Yesler dock tliis

evening.

Ticket Agent Gould was a busy man
in the company's office on Pioneer

square yesterday and added several

more to the passenger list.

President H. S. Mcuuire, of the

Portland and Alaska Transportation

Co., arrived in this city last evening

with a Post-Intelligeu'cer man stated

liom Portland, and in an interview

that eveiything was most favorable

for the success of this first expedition

of the company. That eveiy report

from Alaska showed a late spring, an
exceedingly warm summer, melting

an uuusually large volume of snow,

and indications pointed to a late fall.

He is quite confident that the Eugene

will surprise many people on her run

to DaAvson. The City of Seattle will

leave from Yesler dock this evening

at 9:80. The few remaining vacancies

may be reserved to-tlay at the com-

pany's office. No. 019 First avenue.

Filed No\. 12, '97. A. C. Bowman,
U. S. Comr,
[Endorsed]: Filed Nov. 29. 1897.

In the U. S. District Court. R. M.

Hopkins, Clerk. A. N. Moore. Deputy.

Libelants' Exhibit "J."
[P. I. Aug. 24.]

OFF FOR THE MINES.
A Big Crowd Left I^ast Night to go on

the Bristol.

Yesler dock last night was the scene

of another big outpouring of the peo-

ple to see the crowd who had taken

pasi^age on the City of Seattle bound
for Victoria, at wlii«'h point they are

to embark on the steamer liristol tor

St. Micliaeis, having in tow the com-

modious stern-wheel steamboat Eu-

gene, which takes her i)lace on the

Yukon river in the service of the Port-

land and Alaska I'l'ansportatiou Com-

pany.

It was with great satisfaction Prebi-

dent H. P. McGuire, of the Portland
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iiihI Aliiska Transportation and Trail-

ing Co., npou entering his ottiee at an
early liour yesterday morning, receiv-

ed a telegram from Capt. Lewis, dat-

ed at I'ort Angeles, saying: '•Arrivetl

iiere safeh- and on time calculated

iMst evening. Awaiting steamer Bris-

tol." Caiit. Lewis, who is to com-

mand the Engene on the Yukon, is one

of the oldest and most experienced

navigatoi-s on the Pacific coast and in

the waters of Alaska is probably one

of tlie most etiicient ami capable pilots

known to that section. On arrival on

tlie Yukon Capt. Lewis will remain in

the employ of the company and o]ter-

ate the Eugene on that river.

The ['nited States survej' steamei-.

Ilassler is now the pi'operty of this

company, and on completion of iutenrl-

ed improvements to be made on her.

will be placed in commission and op-

erate between Seattle and St. Mi-

chaels, connecting them with the Eu-

gene.

But to return to the scenes of last

evening. It was an immeu.se throng

to be seen on the usual btisy Yesier

dock. The warehouse was Mile.] liigli

with the outfits of the adv^MilUi-oiis

prospectors, wliich the deckhands of

the ('It.v of Seattle were hustling iipon

that beat.

Around the passengers were friends

and their families, wishing them God-

s])eed on their journey of nearly r»,0(i()

miles. With such scenes Seattle is

now familiar, and this was but one of

••vlmost daily occurrence. One thing

might be said, however, that proba-

bly no lot of passengers ever left this

city better or more thoroughlj' equip-

ped in every particular for a stay in

Alaska and to combat the rigorous cli-

mate of that section than those which
left lieve last night to go on the Bris-

tol. Ther were all men of fine phy-

sique, men of apparently good cir-

cumstances and intelligence, who
were going north with the intention of

abstracting from nature tlie gold

wliicli all a<'Counts snow to be pro-

litic in the icy region of the Arctic.

All day yesterda.v the ottices of the

company were besieged with late com-

ers, taxing the abilit.y of Agent Gould
and iiis assistants to^ the i.^'uiost to

serve all applying for accommooa-
tions. I'resident H. B. McGuire and

Secretary W. W. McGuird were, in

terms of the world, busy as nailers

consvuumating the forwarding of

their steamers and plans for the fu-

ture of the company. It is conceded

that Seattle requires no commenda-
tion as to her hustling abilities, and if

such is the case, these two gentlemen

require making no apology in the

same tlirection. In fact, it was quot-

ed upon the streets yesterday that the

Messrs. McGuire now identifying

themselves with our city's interests,

had set a pace wuicti would add

much to Seattle's progressiveness and

welfare. A number of passengers who
had decided to go in via Dyea or Ska-

guay, in fact were in possession of

their tickets, sacrificed them at heavy

discounts in order to reach Dawson

City without the hardships of the pass

or the oveiland route.

The weather indications as shown

by the government charts show the

most favorable probabtlity for the

Bristol with her tow, the Eugene.

Owing to the large amount of bag

gage and freight to be handled for her

not be able to clear from Victoria for

St. Michaels before Wednesday, so

that those who were unable to get

passengers, the Bristol will probably

away on the City ot Seattle last even-

ing may leave here on this boat to-

night and have ample time to connect

with the Bristol on Wednesday morn-

ing.

Filed Nov. 12, "97. A. C. Bowman,

U. S. Comr.

[Endor.sedJ: Filed Nov. 29. 1897.

In the U. S. District Court. R. M.

Hopkins, Clerk. By A. N. Moore,

Deputy.
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IN THE

isciiciiim
FOR THE

Ninth Circuit.

THE STEAMBOAT EUGENE.
Gaston Jacobi and Charles Ruff,

Libellants and Appellees.

Joel P. Geer, Claimant and Appellant.
)

Walter M. Gary, Fred M. Lyons, and

Edward J. Knight, named in the

decree as intervenors, Appellees.

JSrief for Hppellant.

STATEMENT OF THE CASE.

This appeal is taken bv Joel P. Geer, claimant of the

steamboat Eugene, from the decree of the United States

District Court for the District of Washington, Northern

Division, against said steamboat, in favor of libellants

and of Walter M. Gary, Fred M. Lj^ons and Edward J.

Knight, named in the decree as intervenors, each in the

principal sum of |800.00, aggregating |4,000.00, and

directing that a writ of venditioni exponas issue against

said vessel, to enforce such decree.



The proceeding is one in rem, brought by libeHants to

recover damages for breacli of an alleged contract for the

carriage of said persons from Seattle, Washington, to

Dawson City, N. W. T., upon a continuous voyage alleged

as agreed to be undertaken by a steamship known as the

Bristol and the said steamboat Eugene, which voyage, it

was alleged, was abandoned by tlie Eugene when on the

high seas.

To said original libel claimant filed exceptions, which

were sustained by the court; whereupon, upon leave

granted therefor, libellants filed an amended libel, which

in substance alleged:

That the Eugene was owned and operated by a corpora-

tion named the Portland & Alaska Trading & Transporta-

tion Company, which was a common carrier of passengers,

baggage and freight between Seattle and Dawson City;

that one E. B. McFarland was general manager and one

C. W. Gould agent of said corporation and of said steam-

boat, and that at the time said corporation operated a

steamboat known as the Bristol.

That on August 11, 1897, the steamboat Eugene caused

it to be advertised that said vessel, in tow of the steamship

Bristol, would leave for Dawson (Hty on August 23, 1897,

carrying passengers, baggage and freight, and would

reach Dawson City by September 15, 1897; that, relying

upon the good faith of said advertisements and oral repre-

sentations, libellants entered into a contract with the

Eugene, wherein and whereby the Eugene undertook and

agreed to carry them from Seattle to Dawson City via St.

Michael's, Alaska, and that it would leave Seattle on

August 24, in tow of the steamship Bristol, and would be



towed by the Bristol from Seattle to St. Michael's, from

which place the Eugene would continue said voyage alone

up the Yukon river to DaAVSon City, and would reach that

point on September 15tli; and that, in consideration of said

promises, libellants each engaged i)assage from Seattle to

Dawson City, and paid therefor |300.00 each for the con-

veyance of themselves and 1,500 pounds of baggage, and

received tickets therefor.

That libellants performed all the conditions of their

contract; and that on the 24th day of August, 1897, the

Eugene entered upon the performance of her contract,

and left Seattle in tow of said steamship Bristol, and

undertook to carry libellants and other passengers on the

whole of said voyage, and proceeded on the high seas for

six hundred miles to the coast of Alaska, where she aban-

doned the voj^age and refused to proceed further, and libel-

lants were landed at Victoria.

That libellants each purchased an outfit at an expense

of 1200.00, and lost time in which they were hindered from

carrying on their business, all to the damage of each of

them in the sum of |1,000.00.

To said amended libel claimant answered, denying the

various articles of said amended libel and setting up a fur-

ther defense, as follows:

That prior to the 31st day of Jiily, 1897, Francis B. Jones

and Joel P. Geer, being part owners of the steamship

Eugene, then belonging to the port of Portland, state and

district of Oregon, entered into a contract and agreement

with the Portland & Alaska Trading & Transportation

Company, in words as follows, to wit:



" This agreement, made this 31st day of July, 1897, by

" and between Francis B. Jones and Joel P. Geer, of the

" City of Portland, Multnomah county, Oregon, and the

" Portland & Alaska Trading & Transportation Company,

" of the same place, witnesseth:

" That whereas, the said Francis B. Jones and Joel P.

" Geer are desirous of placing the steamer Eugene, now
" plying as a passenger boat upon the Willamette river,

" upon the Yukon river, in the Territory of Alaska and the

" Northwest Territory of Great Britain, adjoining thereto,

" for the purpose of running the said boat upon the said

" river.

" And whereas, the Portland & Alaska Trading & Trans-

" portation Company are desirous of using the said

" boat for the purpose of transporting freight up the

" Yukon river to Circle City or Dawson.

" Now, therefore, in consideration of the premises, and

" the further consideration of one dollar in hand paid the

" said Francis B. Jones and Joel P. Geer have, and do

" hereby agree to and with the said Portland & Alaska

" Trading & Transportation Company, to turn over the

" possession of the said steamer Eugene to the said Port-

" land & Alaska Trading & Transportation Company for

" the purposes aforesaid of taking the same to and up the

" Yukon river to such point of the same as the said Port-

" land & Alaska Trading & Transportation Company may

" desire, and when the said steamer Eugene has arrived at

" the terminal point decided upon by the said Portland &
" Alaska Trading & Transportation Company, upon the

" said river Yukon, and hath discharged her cargo within

" a reasonable time and under existing conditions, the said



" Portlaud & Alaska Trading & Transportation Company

" shall turn over the said steamer to the Willamette &
" Columbia River Towing Company* and Joel P. Geer, and

" to there enter a joint trafKic interchange betv^eert Port-

" land, Or., and Dawson City, Alaska, for the ensuing year,

" on a basis of 40 per cent, to the steamer Eugene and GO

" per cent, to the Portland & Alaska Trading & Transpor-

" tation Company, of through rates, details of which to be

" entered into before sailing from Portland, without

" charge, cost or expense to them. But it is expressly un-

•' derstood that the said Portland & Alaska Trading &
" Transportation Company do not hereby agree to transfer

" said steamer safely to the said Yukon, but only to make

"the endeavor to do so, using all proper precaution and

" care in said effort. But if said steamer Eugene shall

" fail to reach the Yukon river or said point of destination

" by reason of any infirmity in the character of the steam-

" er, but without negligence upon the part of the agents

" of the said Portland & Alaska Trading & Transporta-

" tion Company, the latter shall not be responsible in any

" way for the loss of the said steamer or its failure to

" arrive at the proposed terminal destination.

" And the said Portlaud i^- Alaska Trading & Transpor-

" tation Company, in consideration of the premises, and

" that the said Francis B. Jones and Joel P. Geer have put

" the said steamer Eugene into their possession for the

" aforesaid purposes, hath and do hereby agree to put the

" said boat, at their own proper cost, charge and expense,

" into such condition as will render it, as far as practica-

" ble, seaworthy and safe to proceed upon the high seas

" to the said Yukon river. The said repairs and renew-
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" als necessary to be made to and upon the said steamer

^' P^ugene to be done at once, and to be satisfactory to the

'' said Francis B. Jones and Joel P. Geer before the said

" steamer leaves the City of Portland.

" In testitmony whereof, the said Francis B. J(mes and

" Joel P. Geer and the Portland & Alaska Trading &
" Transportation Company, by its president, have hereunto

" set their hands and seals, and the seal of the said com-

" pany.

" F. B. JONES.
" JOEL P. GEER.
" H. P. McGUIRE,

" For the Portland & Alaska Trading & Transportation

"Company."

That thereafter, and on the 7th day of August, 1897,

tlie Willamette & Columbia River Towing Company and

said Joel P. Geer, the then owners of said steamship

Eugene, then lying in the port of Portland, Oregon, and

said respondent, the Portland & Alaska Trading & Trans-

portation Company, entered into a contract relative to said

steamship Eugene in words as follows, to wit:

" This agreement, made this 7th day of August, 1897, by

" and between Willamette & Columbia River Towing

" Company, a corporation, and Joel P. Geer, of the City of

" Portland, Oregon, and the Portland & Alaska Trading &
" Transportation Company, of the same place, witnesseth

:

" That whereas, the said Willamette & Columbia River

" Towing Company and Joel P. Geer are desirous of plac-

" ing the steamer Eugene, now plying as a passenger boat

" upon the Willamette river, upon the Yukon river, in the

'' Territory of Alaska and the Northwest Territory of



" Great Britain, adjoining thereto, for the purpose of riin-

" ning the said boat upon the said river.

" And whereas, the Porthmd & Alaska Trading & Trans-

" portation Company are desirous of using the said boat

" for the purpose of transporting freiglit up the Yukon

" river to Circle City or Dawson City, Northwest Terri-

" tory.

" Now therefore, in consideration of the premises, and

" of the repairs, improvements and money expended by

"the Portland »)t Alaska Trading & Transportation Com
" pany upon the said steamer Eugene in preparing th«*

" said steamer for the sea voyage from Portland to St

" Michael's, Alaska, and the further consideration of one

" dollar in hand paid, the said Willamette & Columbia

" River Towing Company and Joel P. Geer have, and do

" liereb}^ agree to and with the said Portland & Alaska

" Trading & Transportation Company, to turn over and do

" hereby turn over the possession of the said steamer

" Eugene to the said Portland & Alaska Trading & Trans-

" portation Company for the purposes aforesaid of taking

" the same to and up the Yukon river to such point of the

" same as the said Portland & Alaska Trading & Trans

" portation Company may desire, and when the said

" steamer Eugene has arrived at the terminal point decided

" upon by the said Portland &: Alaska Trading & Trans-

" portation Company, upon the said river Yukon, and hath

" discharged her cargo, the said Portland & Alaska Trad-

" ing & Transportation Company shall turn over to the

" said Willamette & Columbia River Towing Company

" and Joel P. Geer, without expense to them, so far as

" transporting said steamer Eugene to said Dawson City,
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" Alaska. But it is expressly understood that the said

" Portland & Alaska Trading & Transportation Company
" do not hereby agree to transfer said steamer safely to

" the said Ynkon, but only to make the endeavor so to do,

" using all proper precaution and care in said effort. But

" if the said steamer Eugene shall fail to reacli the Yukon
" river or said point of destination by reason of any infirm-

" ity in the character of the steamer, but without negli-

" gence upon the part of the agents of the said Portland &
"Alaska Trading & Transportation Coinpany, the latter

" shall not be responsible in any way for the loss of the

" said steamer or its failure to arrive at the proposed ter-

" minal destination.

" And the said Portland cV: Alaska Trading & Transpor-

" tation Company, in consideration of the premises and

" that the said Willamette & Columbia Biver Towing Com-

" pany and Joel P. Geer have put the said steamer Eugene

" into their possession for the aforesaid purposes, hath and

" do hereby agree to i)iit the said boat, at their own proper

" cost, charge and expense, into such condition as will ren-

" der it, as far as practicable, seaworthy and safe to pro-

" ceed upon the high seas to the said Yukf)n river. In

" consideration of the money expendcMl by the said Port-

" land & Alaska Trading «Is: Transi)ortation Company in

" the preparation, repairing and improvement of the said

" steamer Eugene at the City of Portland, Oregon, so as

" to make her seaworthy, the AMllaineti*' »!s: Columbia

" Kiver Towing Company and Joel P. (Jeer hereby enter

" into an agreement with and hereby bind themselves to

" give the passengers and freight offered them by the said

" Portland & Alaska Trading & Transportation Company
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" at St. Mieliael's, or any other point aureod upon by them

" at oi- near the mouth of the said Yukon river, the prefer-

" ence of all other passengers and freight, and hereby enter

" into a joint traffic agreement, for the term of one year

" from the time said steamer Eugene reaches Dawson
'' City, with the Portland & Alaska Trading & Transpor-

" tatiou Company, for the interchange of passengers and

" freight between Portland, Oregon, and Dawson City,

•' Northwest Territory, and other points upon the Yukon
" river reached by said steamer Eugene, upon the basis of

" forty (40) per cent, of the gross receipts received from all

" interchangeable passengers and freight to Willamette

" & Columbia Piver Towing Company and Joel P. Geer,

" and sixty (GO) per cent, of said gross receipts to the Port-

" land & Alaska Trading & Transportation Company. The

" feeding and revenue derived from the passengers and

" the expenses of providing for them upon said steamer

" Eugene is not to be included herein.

" In testimony whereof, the said Willamette & Columbia

" Kiver Towing Company and Joel P. Geer, and the Port-

" land & Alaska Trading & Transportation Company, by

" its president, have hereunto set their hands and seals,

" and the seal of the said company.

" WILLAINIETTE & COLUMBIA K. & T. Co., [Seal.]

" By F. B. JONES, President. [Seal.]

"WILLAMETTE & COLUMBIA BIVER TOWING
" COMPANY, by JOEL P. GEEE. [Seal.]

" M. S. JONES, Secretary.

" PORTLAND & ALASKA TEADING & TEANSPOE-
"TATION COMPANY, by W. W. McGUIEE,
" Secretary.
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" [Seal.] Seal of Portland & Alaska Tradin;^- & Trans-

" portation Company.

" [Seal.] Seal of Willamette & Columbia River Tow-
" ing Company.

" In the presence of:

" ALEXANDER SWEEK.
" E. B. McFARLAND."

That in pursuance of said contracts and in conformity

therewith, said owners of said steamship Eugene turned

the possession of her over unto the said Portland & Alaska

Trading & Transportation Company for the purposes

thereof, and not otherwise, and said Portland & Alaska

Trading & Transportation Company proceeded to refit

said steamer Eugene in accordance with the provisions of

said contracts.

That the said Eugene was not an ocean-going vessel, but

a light-draught river steamboat then plying upon the

waters of the Willamette river, in the State of Oregon, and

was well known as such both at Portland and Seattle; and

that her use upon the seas or any use as carrier of freight,

passengers or baggage was never contemplated between

her owners and the said Portland & Alaska Trading &

Transportation Company; that the delivery of said steam-

boat Eugene by her said owners to said Portland & Alaska

Trading & Transportation Company, of Portland, Oregon,

was in accordance with said contracts and not otherwise,

and for the purpose of fitting up said vessel and taking

the same from Portland, Oregon, to St. Michael's, Alaska,

between which said latter point and Dawson City the own-

ers of the Eugene and said Portland «S: Alaska Trading &

Transportation Company desired and agreed to operate



11

said boat; that thereafter, and before the departure of said

boat from Portland, Oregon, the Yukon Transportation

Company, of Torthmd, Oregon, a corporation organized

and existing under the laws of the State of Oregon, be-

came, by purchase from said Wilhimette & Columbia Kiver

Towing Company and said Joel P. Geer, the owner of said

steamship Eugene, and is the owner thereof; and that

claimant was master and bailee thereof on behalf of said

owners.

That thereafter said steamboat Eugene, by her own
power, proceeded from Portland to Astoria, Oregon, and

from said latter point was towed by the tugboat Escort to

Port Angeles, Washington, and from said last named point

proceeded with her own power to Comox, British Columbia,

and at or about said last named point was taken in tow

by the steamship Bristol, such towage being for the pur-

poses mentioned in the said contracts of July 31, 1897, and
August 7, 1897, and not otherwise; that when said steam-

boat Eugene had proceeded as aforesaid a distance of 000

or 700 miles from Comox, British Columbia, heavy weather

was encountered, and said steamboat Eugene began to

strain heavily and spring leaks, and was compelled to and

did return to Port Townsend, Washington, and thence

proceeded to Seattle, Washington, for repairs, at which

said latter point she was lying at the time of her attach-

ment at the instance of libellants; that the libellants pur-

chased from F. C. Davidge & Co., at Seattle, Washington,

passage upon the steamship Bristol from Victoria, B. C,

to St. Michael's, Alaska, thence operated by F. C. Davidge

& Co. under time charter, and thereafter embarked upon
said steamship Bristol, together with their freight and

baggage, and at the same time purchased from the Port-
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laud & Alaska Trading & Transportatiou Company a

ticket from St. Michael's, Alaska, to Dawson City, N. W.

T., which this claimant was informed and believes, and

therefore alleged, read as follows:

" No. 6.

" l^ortland & Alaska Trading & Transportation Co.

" Good for one passage from St. Michael's to Dawson

" City, N. W. T., via S. S. Engene. Name, Gaston Jaeobi

" (Charles Euff). E. B. McFAELAND, Manager."

That neither of said libellants, nor their baggage or

freight, was ever on board the steamer Engene; that the

voyage of said vessel contemplated under said contract

evidenced by said ticket was to begin at St. Michael's,

Alaska, and end at Dawson City, N. W. T.; that neither

of said libellants nor said steamboat Eugene ever arrived

at St. Michael's, and that said contract was wholly exe-

cutory.

That by reason of the fact that the steamboat Eugene

was not a seagoing vessel, and was commonly and gener-

ally known as such, neither said Portland & Alaska Trad-

ing & Transportation Company, nor the owners of said

steamboat Eugene, nor claimant, ever promised or agreed

that said vessel could in fact undergo the trip to St. Mi-

chael's and there place herself in readiness to proceed up the

Yukon river, and from St. Michael's to Dawson City; that

no absolute representations or warranty that she would

arrive at St. Michael's on or before September 15, 1897, or

at any other time, were made by said Portland & Alaska

Trading & Transportation Company to libellants, but only

that an attempt would be made to bring her to said point;

and that said attempt was so made, and by stress of
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weather said boat was unable to proceed to St. Michael's

and was obliged to abandon the attempt and return to

Port Townsend.

That libellants, prior to the institution of this suit,

released said steamer Bristol and said F. C. Davidge &
Co. from their contract with libellants for the conveyance

of libellants from Victoria to St. Michael's ; that the con-

veyance of libellants contemplated under said ticket on

the steamboat Eugene was from St. Michael's to Dawson

City, and not otherwise; that neither of the said libellants,

nor said steamer Eugene, ever arrived at the port of St.

Michael's, at which point said voyage was to commence;

and that no part of the passage money alleged as paid was

ever paid to or received by the Yukon Transportation Com-

pany, of Portland, Oregon, owner of the Eugene, or claim-

ant, as her manager.

And claimant prayed that said libel be dismissed.

Thereafter, Walter M. Gary, Fred M. Lyons and Edward

J. Knight served upon claimant's proctors a paper pur-

porting to be a copy of a libel of intervention, filed in said

court by said persons, claiming the same relief ui)on the

same alleged state of facts against the Eugene. No such

libel of intervention, nor any stipulation of costs^ was

ever Bled in the district court.

Testimony w^as taken before a commissioner, and the

decree appealed from was thereafter rendered b}' the

district court in favor of libellants and said alleged inter-

venors, each in the principal sum of |800.00.

The facts disclosed by the evidence are substantially as

set forth in the answer of the claimant to the amended
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libel. The Eugene was placed by her owner in the pos-

session of the Portland & Alaska Trading & Transporta-

tion Company for the purposes of the contracts above set

forth, and the only interest that corporation had in the

steamboat was such special interest as it acquired under

these contracts. Arrangements were made between the

Portland & Alaska Trading & Transportation Company

and F. C. Davidge & Co., who operated the British steam-

ship Bristol, under a time charter, to carry not less than

one hundred and fifty nor more than two hundred people

from Seattle to St. Michael's, at one hundred dollars each,

and that the Bristol should act as convoy for the Eugene

from Comox to St. Michael's; the Eugene to be under her

own power, and subject to the orders of the master of the

Bristol, as to course, etc. For this service Davidge & Co.

were to receive |200 per day.

H. P. McGuire, for the Alaska Compam% and Davidge,

then went to Seattle and opened a joint office^ in charge of

C. W. Gould, and libellants there paid to Mr. Gould three

hundred dollars each, for which they each received a ticket

from Seattle to Victoria on the steamboat City of Kings-

ton, an order on Davidge & Co., Victoria, for a ticket on

the Bristol from Victoria to St. Michael's (exchanged at

Victoria for the ticket good on the Bristol), and a ticket

good on the Eugene from St. Michael's to Dav/son City,

which read

:

" Portland & Alaska Trading & Transportation Com-

" pany.

" Good for one passage from St. Michael's to Dawson

" City, N. W. T., via S. S. Eugene. (Name of passenger.)

" E. B. McFAKLAND, Manager."
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Neither the Eugene nor the Bristol was then in Seattle,

the Engene being at Port Angeles, Washington, and the

Bristol on her way from Alaska to Victoria. Libellants

and the other Seattle passengers, on different days, deliv-

ered their outfits to the wharfinger at the dock which was

the landing place of the City of Kingston at Seattle, mark-

ing them, for identification, "S. S. Eugene," and embarked

on the City of Kingston for Victoria. After a delay of two

or three days at Victoria, awaiting the arrival of the Bris-

tol, they embarked on the Bristol, which thereupon

started, and when a short distance out was met by the

Eugene, which had steamed over from Port Townsend. A
line was passed from the Bristol to the Eugene, and the

two vessels proceeded to Comox, the coaling port of the

Bristol, the Eugene being under her own power. At

Comox, while the Bristol was coaling, the baggage of the

crew of the Eugene, for safety, was placed on board the

Bristol; and the revenue authorities threatening to seize

the Eugene on this account, the Eugene herself proceeded

to sea, and, after proceeding about forty miles, was over-

taken by the Bristol, and a line was again passed to the

Eugene. The two vessels then proceeded together

through Queen Charlotte's Sound; and then, in the face of

a summer storm, the Bristol towed the Eugene into the

open sea, refusing to proceed by the inside passage, being

without a pilot for that route. The storm increased, and

the truss on the Eugene began to strain and work. The

strain upon other parts of the vessel was apparent, and

she was taking in water through her seams. Captain

Lewis, of the Eugene, at the solicitation of her crew, sig-

nalled the Bristol to put back into Alert bay. This was
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done, and while there the Eugene was surveyed by a com-"

mittee and pronounced unfit in her condition to proceed

to St. Michael's. The passengers, including libellants,

thereupon insisted upon returning to Victoria, and

released the Bristol from its obligation to carry them to

St. Michael's. The Eugene proceeded to Seattle, and

while undergoing repairs was arrested at the suit of liTsel-

lants. Neither libellants nor their oathts were ever on

board the Eugene as passengers or freight. The Eugene

was not in Seattle when libellants purchased their tickets,

and was never in Seattle at all until after the expedition

was broken up and she went there for repairs.

ASSIGNMENT OF ERRORS.

It is alleged and intended to be urged upon this appeal

that the decree of the district court is erroneous in the

following particulars:

1. In decreeing any damages to libellants or any of

them by reason of the matters disclosed in the pleadings

or proofs.

2. In holding that libellants or any of them contracted

with the Eugene for a continuous voyage from Seattle to

Dawson City.

3. In holding that the Eugene had entered upon the

performanace of such continuous voyage.

4. In holding that an action in rem lay against the

Eugene by reason of the matters pleaded or proved.

5. In not holding that the Portland & Alaska Trading

& Transportation Company was owner only for the pur-

pose of contracting for the carriage of passengers or

freight upon the Yukon river, and had no right or power

to bind the Eugene further than to contract for a voyage
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up the Yukon river, aud this only in the event of the safe

arrival of the Eugene at St. Michael's.

G. In not holding that any contract on the part of the

Eugene was executory only.

7. In decreeing excessive damages, |400 of the award

in each instance being for loss of time and expected profits,

the same being too remote and speculative to furnish any

basis for a recovery.

8. In not holding that the return of the Eugene was

under circumstances such as to discharge her from obliga-

tion or liability to libellants.

9. In not holding that any contract on the part of the

Eugene was executory, and that said vessel luid not

entered upon the performance thereof.

10. In not holding that libellants contracted with the

Portland & Alaska Trading & Transportation Company,

relying upon its personal credit, and not upon the credit

of the Eugene.

11. In decreeing for said alleged interveners, Gary,

Lyons and Knight, for all and singular the above errors

specified.

12. That said district court had no jurisdiction to ren-

der such decree as to said alleged interveners.

13. In decreeing that any stipulation filed b}' claimant

authorizes said or any such decree.

ARGUMENT.

The propositions of law and fact for which we shall

contend are:

1. That the Portland & Alaska Trading & Transporta-

tion Company, with whom alone libellants dealt, had not
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l)o\v(M' to bind the Eugene in specie by any such contract

as is alleged was made.

2. Tliat libellants contracted for a voyage on the Eu-

gene from St. Micliael's to Dawson City only, sncli voyage

to begin at St. Michael's and to end at Dawson City; and

that as iKMther tlie Engene nor libellants reached St.

Michael's, and no i)art of the outfit of libellants was

received on board the Eugene, sucli contractwas executory

only, and was insufficient to sustain a proceeding in rem

against the Eugene, she having never entered upon the

performance of such contract.

3. That the circumstances under which the Eugene

abandoned the voyage wcn'e such as to discharge her from

any liability which she might otherwise have incurred.

4. That- the contract was entered into by libellants

with tlie Portland & Alaska Trading & Transportation

Company, in reliance upon the personal credit and respon-

sibility of that corporation, and not upon the faith or

credit of the Eugene; and that inasmuch as the Eugene

was not at Seattle until about the time of the filing of the

libel itself, and no dealings were ever had between libel-

lants and the owner of the Eugene, or her master as repre-

sentative of her owner, no basis for a suit in rem existed.

(I. That excessive damages were awarded to libellants.

7. As to the alleged intervenors, Gary, Lyons and

Knight, in addition to all the foregoing points, we shall

urge that the district court had no jurisdiction to render

its decree as to such alleged intervenors, and that the same

is a nullity.

8. The stipulation referred to in the decree does not

authorize any decree in favor of said alleged intervenors.

These points we shall discuss in the order named above.
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Tlit^ owuor of tlie Eiigciio at the time of the dealings had

between libelhmts and the Portland & Alaska Trading »S:

Transportation Company was the Yukon Transportation

Conipan}', of Portland, Oregon, and neither this corpoi'a-

tion nor the former owners of the vessel, Jones and Geer,

ever had any dealings with libellants or received any part

of the jDassage money. Whether the Portland & Alaska

Trading & Transportation Company had any sneh special

ownership as would authorize it to bind the vessel by a

contract with libellant, can only be ascertained by an

interjjretation of the contracts under which alone the Port

land «& Alaska Trading & Transportation Company hehl

the vessel. These contracts are set forth in full on pages

J^ and 7 of this brief, and als(j in the answer to the

amended libel (Kecord, page^/o). The first contract con-

tains the following recitals and agreements:

*' Whereas, the said F"rancis B. Jones and Joel P. Geer

" are desirous of placing the steamer Eugene, now plying

" as a passenger boat upon the Willamette river, upon

" the Yuk(m river, in the Territory of Alaska and the

" Northwest Territory of Great Britain, adjoining thereto,

" for the purpose of running the said boat upon the said

"river; and whereas, the Portland & Alaska Trading &
" Transportation Company are desirous of using the said

" boat for the purpose of transporting freight up the

" Yukon river to Circle City or Dawson. Now therefore,

" in consideration of the premises, and the further con

" sideration of one dollar in hand paid, the said Francis B.

" Jones and Joel P. Geer have and do hereby agree to and

" with the said Portland & Alaska Trading & Transporta-
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" tion Company to turn over the possession of the said

" steamer En^ene to tlie said Portland & Alaska Trading

" & Transportation f'ompanv, for the purposes aforesaid

" of taking the same to and up the Yukon river to sueh

" point of the same as the said Portland & Alaska Trading

"& Transportation Company may desire, and when the

"said steamer Eugene has arrived at tlie terminal point

" decided iip(»u by the said Portland & Alaska Trading &
" Transportation Company, upon the said river Yukon, and

" hath discharged her cargo within a reasonable time

" under existing conditions, the said Portland & Alaska

" Trading & Transportation Company shall turn over the

" said steamer to the Willamette & Columbia River Tow-

" ing Company and Jo(d P. Geer, and to there enter a

" joint interchange of traffic between Portland, Or.," etc.

The provisions of the contract of August 7, 1897, are

substantially the same in the above particulars.

Tiie only interest of the Portland & Alaska Trading &
Transportation Company in the Eugene was its interest

under these contracts; and its possession of the boat was

the possession under these contracts, and not otherwise,

and A\;as subject to the limitations of the contracts. Cap-

tain ToiK ts, one of the former owners, and pic>»J Th>^of
the 'i'ukon Transportation Company, the then owner,

states in answer (o an interrogatory (Transcript, p. 309;

Kecord, p>^^): "They were not to use the boat from Port-

" land to St. Michael's for any purpose, She was put into

" their possession at Portland for the purpose of fitting

" her up and taking her up to St. Michael's, where they

" were to have the use of the boat from St. Michael's to

" Dawson City, and foi- having the use of the boat from

" St. Michael's to Dawson City they were to go to the
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" expense of fitting her up for a sea Yojage and taking

" her to St. Michael's free of all costs as far as th(\v were

" concerned."

Captain Geer, claimant, and one of the former owners,

testifies (Transcript, p. 280; Kecord, p.*^: "The boat was

" not to be used on the open sea—never had passengers or

" freight on board." And, as Captain Jones (Transcript,

p. 379; Record, p. ^^^ testifies: "In the first place, the

" McGuires (the Portland »S: Alaska Trading & Transport

" tation Company) were to tow her (the Eugene) with a

" tug." The Eugene was not in Seattle when the libel-

lants purchased their tickets, and in the purchase they

dealt neither with her owner nor her master.

We admit that, where a charter-party amounts to a

demise of the vessel, contracts of affreightment or for the

carriage of passengers upon the performance of which the

vessel enters, and claims for supplies actually furnished

in a foreign ]M»rt, bind the vessel; but in the one case it is

the entry upon performance, and in the other the use of

the supplies, which creates the lien. In this case, how-

ever, libellants did not deal with the vessel, which was

then hundreds of miles away, but with the Portland &

Alaska Trading c^ Transportation Company, having satis-

fied themselves upon inquiries that the corporation with

which they were dealing was a business concern of respon-

sibility, upon which they might rely. Jacobi (Transcript,

p. 159; Record, p. /5^ says that Kleine «S: Rosenberg, the

outfitters in Seattle, told him that the Portland & Alaska

Trading & Transportation Company was all right, and

Rufe testifies (Transcript, p. ; Record, p. 6/ ) that Thed-

inga & Co. told him that the Portland & Alaska Trading
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»)v- Transportation ('(»iii]»any were business people and

w(»nl(l do tliiniis in a bnsiness way.

Under these circniiistances, wo snbniit Hiat tlie Engene

could be held bylibellants onlytoconlractswhicli the Port-

land & Alaska Trading & Transportati(»n (N)nii)any might

lawfully' make with reference to her, under the contracts

by virtue of which it had possession of the vessel; and,

further, that the Eugene must have entered upon the per-

formance of the contract so lawfully made.

Libellants were not dealing with the vessel itself

tlirough the apparent owner, but were contracting Avitli

the Portland & Alaska Trading cK: Transportation Com

pan}^ on the faith of the credit and responsibility of that

corporation, in reference to a vessel which Ihey never saw,

and Avliich was hundreds of miles away from the place in

which the contract was entered into. They were dealing

neither with the owner nor the master of the Eugene, and

no part of their passage-money was going to that vessel.

The language of Mr. Justice Brown in the case of The

T. A. Goddard, 12 Fed. TJep. 174, 181, we consider particu-

larly applicable to this case. On page 181 he says: "The

" libellants, having no direct agreement Avith th<* master of

" the T. A. Gcjddard, are doubtless limited in their recov-

" ery by the lawful leniis of tlie contract between Russell

"
»S: Co. (the charterers) and the bark."

The evidence in this case is clear and undisputed that

the Portland »!s: Alaska Trading & Transportation Coni-

])any had no right 1o use the Eugene for the purpose of

carrying freight u]>on the high seas, or to contract for the

carriage c)f any freight or passengers upon her, except for

a trip up the Yukon river, beginning at St. Michael's and



23 .

eiidiii**- at Dawson City. Hence the Eugene could not be

hound by any contract for a voyage from Seattle to Daw-

sou City entered into between the Portland & Alaska Trad-

ing- & Transportation Company and libellants, she herself

not being at Seattle, and libellants having contracted with

the Portland & Alaska Trading & Transportation Com-

pany upon the personal credit of that corporation.

11.

The contract as to the Eugene was an executory one, and

as neither that vessel uor libellants ever arrived at St.

MichaeFs, the port at which the Eugene was to receive on

board the passengers and freight for her trip up the Yukon

river, and no ])art of tlic outfit of libellants was ever

received on board the Eugene, no action in rem lies against

the vessel, she herself never having entered upon the per-

formance of the contract.

The Schooner Fieemau v. Buckingham, 18 How. 188.

Yandewater v. :\rills, 10 How. 82.

The Lady Franklin, 8 Wallace, 325.

The Keokuk, 1) Wallace, 517.

Scott V. The Ira Chaffee, 2 Fed. Rep. 401.

The General Sheridan, 2 Benedict, 299.

The Monte A., 12 Fed. Kep. 331.

The Eugene, 83 Fed. Bep. 222.

The opinion of Justice (ireer, iu the case of Yandewater

V. Mills, 19 Howard, 82, clearly defines the limitations

of maritime liens for the carriage of freight or passengers.

It is there held that "maritime liens are stricti juris, and

'^ will not be extended by construction. Contracts for the

" future employment of a vessel do not, by the maritime

" law, hypothecate the vessel. The obligation between
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" ship and carjio is mutual and reciprocal, and does not

" take place till the caif;o is on board." In that case, the

owners of two vessels entered into an a<»reenient for the

establishment of a through line from New York to San

Francisco, via the isthmus of Panama, one of the vessels

to run from New York to Asi)inwall, and the other from

Panama to San Francisco, the fi'eight and passenger

money to be pro-rated; and it was agreed tliat the vessels

should leave San Francisco and New York at a certain

time. The steamer Y'ankee Blade was libelled for breach

of the contract, and exceptions were interposed bv her

owner on the ground that no proceding in rem lay against

her. Justice Greer, on page 89, says:

" The circuit court dismissed the libel, being of opinion

" ' that the instrument is of a description unknown to the

" ' maritime law; that it contains no express hypothecation

^'
' of the vessel, and the law does not imply one.'

" In support of his allegation of error in this decree, the

" learned counsel for the appellant has endeavored to

"establish the following proposition:

" ' Agreements for carrying passengers are maritime

" ' contracts, pertaining exclusively to the business of com-

"
' merce and navigation, and consequently may be

" ' enforced specifically against the vessel by courts of

" ' admiralty proceeding in rem.'

" Assuming, for the i)resent, the premises of this propo-

" sition to be true, let us inquire whether the conclusion is

" a legitimate consequence therefrom.

" The maritime 'privilege' or lien is adopted from the

" civil law, and imports a tacit hypothecation of the sub-

'' ject of it. It is a 'jus in re,' without actual possession
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" or any right of possession. It accompanies the property

" into the hands of a bona fide purchaser. It can be exe-

" ciited and divested only by a proceeding in rem. This

" sort of proceeding against personal property is unknown

" to the common law, and is peculiar to the process of

" courts of admiralty. The foreign and other attachments

" of property in the state courts, though by analogy loosely

" termed proceedings in rem, are evidently not within the

" category. But this privilege or lien, though adhering to

" the vessel, is a secret one; it may operate to the prejudice

'^ of general creditors and purchasers without notice; it is

"therefore ' str'cti juris,' and cannot be extended by con-

" struction, analogy or inference. 'Analogy,' says Par-

" dessus (Droit Civ., Vol. 3, 597), 'cannot afford a decisive

" ' argument, because privileges are of strict right. They

" ' are an exception to the rule b}^ which all creditors have

" ' equal rights in the property of their debtor, and an

"
' exception should be declared and described in express

"'words; we cannot arrive at it by reasoning from one

" ' case to another.'

" These principles will be found stated, and fully vindi-

" cated by authority, in the cases of The Young Mechanic,

" 2 Curtis, 404, and the Kiersarge, ibid, 421; see also Har-

" mer v. Bell, 22 E. L. & E. 62.

""Now, it is a doctrine not to be found in any treatise on

" maritime law, that every contract by the owner or master

'' of a vesse], for the future employment of it, hypothecates

''the vessel for its performance. This lien or privilege is

" founded on the rule of maritime law as stated by Cleirac

" (597), 'Le batel est oblige a la marchandise et la niar-

" ' chandise au batel.' The obligation is mutual and recip-

" rocal. The merchandise is bound or hypothecated to the
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" vessel for freight aud tliarges (unless released by the

" covenauts of the charter party), and the vessel to the

" cargo. The bill of lading usually sets forth the terms of

" the contract, and shows the duty assumed by the vessel.

" Where there is a charter-party, its covenants will define

" the duties imposed on the ship. Hence it is said (1

" Valin, Ord(m. de Mar., B. 3, Tit. 1, Art. 11), that 'the ship,

" ' with her tackle, the freight, and the cargo, are respect-

" ' ively bound (aff(M'tee) by the covenants of the charter-

" ' party.' But this duty of the vessel, to the performance

" of which th(' law binds her by hypotliecation, is to deliver

'^ the cargo at the time and place stii)nlated in the bill of

" lading or charter-i)arty, without injury or deterioration.

" If the cargo b(^ not placed on board, it is not bound to

" the vessel, and the vessel cannot be in default for the

" non-delivery, in good order, of goods never received on

" board. Consequently, if the owner or master refuses

" to perform his contract, or for any other reason the ship

" does not receive cargo and depart on her voyage accord-

" ing to the contract, the charterer has no privilege or

'^ maritime lien on the ship for such breach of contract by

" the owners, but must resort to his personal action for

" damages, as in other cases.'

^

And on page 91:

" We have examined this case from this point of view,

" because the libel seems to take it for granted that every

"breach of contract whore the subject-matter is a ship

" employed in navigating the ocean gives a privilege or

" lien on the vessel for the damages consequent thereon,

" and because it was assumed in the argument that, if this

" contract was in the nature of a cliarter-])arty, or had

" some featui-es of a charter-party, the court would extend
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" the maritime lieu by analogy or iuferenee, for the sake

" of givinii' the libelhuit this remedy, and sustaining our

" jurisdiction. But we have shown this conclusion is not

" a correct inference from the premises, and that this Hen,

'' being- strict! Juris, will not be extended by construction.

" It is, moreover, abundantly evident that this contract has

" none of the features of a charter-party. A charter-party

" is delined to be a contract by which an entire ship, or

" some principal part thereof, is let to a merchant for the

^' conveyance of goods on a determined voyage to one or

" n)ore places. (Abbott on Ship., 241.)"

In the case of tlie Schooner Freenmn, 18 Howard, 188,

Justice Curtis says: "Under the maritime law of the

" Ignited States the vessel is bound to the cargo, and the

' cargo to the vessel, for the performance of a contract of

" affreightment; but the law creates no lien on a vessel as

" a security for the performance of a contract to transport

" cargo, until some lawful contract of affreightment is

"made, and a cargo shipped under it/'

And Justice Davis, in the case of The Lad}^ Franklin,

8 Wall. 328, says: "The attempt made, in the prosecution

" of this libel, to charge this vessel for the non-delivery of a

" cargo, which she never received, and therefore could not

" deliver, because of a false bill of lading, cannot be suc-

" cessful, and we are somewhat surprised that the point is

" pressed here. * * * The doctrine that the obligation

" between ship and cargo is mutual and reciprocal, and does

" not attach until the cargo is on board, or in the custody of

" the master, hasbeen so often discussed and so long settled

" that it would be useless labor to restate it, or the princi-

" pieswhich lie at its foundation. The case of The Schooner

" Freeman v. Buckingham, decided by this court, is deci-
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" sive of this case. It is true tlie bill of lading there was

" obtained fraudulently, while here itwas given by mistake;

" but the principle is the same, and the court held in that

" case that there could be no lien, notwithstanding the bill

" of lading."

And the same court, in the case of The Keokuk, 9 Wall.

517, holds that " the law creates no lien on a vessel as

" security for the performance of a contract to transport

" a cargo, unless some contract of affreightment has been

" made." Justice Davis, on page 519, says: " It is a prin-

" ciple of law that the owner of the cargo has a lien on the

" vessel for an}' injury he may sustain by the fault of the

" vessel or the master; but the law creates no lien on a

" vessel as security for the performance of a contract to

" transport a cargo until some lawful contract of affreight-

" ment is made, and the car^o to which it relates has been

" delivered to the custody of the master or some one

^'authorized to receive it/'

And the same court, in the case of The Delaware, 14

Wall. 602, says: " But it is well-settled law that the own-

" ers are not liable, if the party to whom the bill of lading

" was given had no goods, or the goods described in the bill

'* of lading were never put on board or delivered into the

" custody of the carrier or his agent."

In the case of The Schooner General Sheridan, 2 Bene-

dict, 294, the facts were that the schooner General Sheri-

dan was chartered by one Faber for a voyage from one or

more of several named places of loading on the west coast

of Florida to New York. Faber afterwards filed his libel

against the vessel in rem, alleging a breach of the charter,

in that the vessel did not, as she was required to do, pro-

ceed to any of the ports of loading mentioned in the char-



29

tcr-party, or give notice of her readiness to receive carj^o,

or take any cargo, hut returned to New York withont hav-

ing fulfilled any of the stipulations of the charter-party.

He claimed damages for the alleged breach. The claim-

ants excepted to the libel, on the ground that the facts set

forth in it did not constitute any lien on the vessel. Upon
these facts, Justice Blatchford held that the case of The
Pacific, 1 Blatchford, 569, had been overruled by the

cases of The Schooner Freeman v. Buckingham, 18 How.
182, and Vandewater v. Mills, 19 How. 82; and (on page
297) said: "The obligations of the vessel to the mer-

"chandise to be laden on board, and of the merchan-
" dise to be laden on board to the vessel, are mutual and
" reciprocal. Under the covenant, the duty of the vessel,

" to the performance of which the hypothecation binds
" her, is to deliver the cargo that may be put on board at
" the time and place stipulated for such delivery. Any
''duty that may be violated by the owner or master,
" before the cargo is put on hoard, is not a duty of the
" vessel, or one for the breach of which a lien on the vessel

"/s created or can be enforced. So, too, under the cove-
" nant, if the cargo is not laden on board, it is not bound
"to the vessel, and therefore the vessel cannot be in
" default, though the master or owner may be, for the non-
" delivery of the cargo. To hold that the vessel was bound
" to the merchandise to be laden on board, when there was
" no merchandise laden on board, would be to depart from
" the express terms of the covenant, and to destroy the
" mutual and reciprocal character of the obligations of

" the covenant. * * * The exceptions are allowed, and
" the libel is dismissed, with costs."
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In Scott V. The Ira Chaffee, 2 Fed. Rep. 401, a libel iu

rem was filed to recover damages for breach of a contract

by the master to carry a boiler from Detroit to Oscoda.

The boilei- was never actually put on board the propeller,

nor delivered to her master, as master, although he

received it on behalf of the schooner Louisa, on which it

was laden and carried to Oscoda. The Louisa was caught

in the ice and detained, whereby the arrival of the boiler

was delayed. The libellant claimed damages for deten-

tion. Justice Brown, now of the United States Supreme

Court, on page 407, after reviewing the authorities, says:

" From this review of the cases it Avill be seen that, with

" the exception of the dictum in the case of the Williams,

" there is no authority for saying that a court of admiralty

" has jurisdiction in rem for the breach of a purely execu-

" tory contract. There is reason as well as authority for

" the proposition. If the owner of a cargo has a privilege

" upon the vessel for a breach of his contract, the vessel

" would be entitled equally to a lien on the cargo for a

" refusal of the owmer to put it on board, and it might be

" seized upon the dock or anywhere else for the satisfac-

" tion of such lien. If the jurisdiction is sustained in this

" class of cases, it ought also to include cases of contract

" to repair the vessel or supply her with stores, in which

" the material-man would be entitled to a lien, though

" nothing had been done under the contract."

In the case of The Monte A., 12 Fed. Rep. 331, Justice

Brown says: " The action in this case is brought for the

" breach of a contract of charter-party wholly executory.

" The vessel never entered upon the performance of the

" contract or any part of it. In such cases it has been

" repeatedly declared by the Supreme Court that uo lien
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" exists upon the vessel. * * * The considerations in

" favor of such a lien, expressed in the cases of The Flash,

" Abb. Adm. 67, and The Pacific, 1 Blatchf. 569, must be

" deemed overruled by these subsequent decisions. There

" being-, therefore, no lieu upon the vessel, there is no

" foundation for a decree in rem against her."

And in the case now under consideration, in an opinion

upon exceptions to the original libel (83 Fed. Rep. 222),

Judge Hanford holds that a suit in rem is not maintain-

able for breach of an executory contract to carry a passen-

ger on a particular vessel, where the vessel has never

entered on the performance thereof. " The lien upon

" which the right to proceed in rem depends does not

^'attach until the passenger has placed himself within the

^^ care and under the control of the master.'' And on page

224 he says: " These authorities are conclusive upon the

" point that the right to proceed in rem for breach of a

" contract of affreightment does not exist unless the cargo,

" or a portion of it, has been delivered to the master of the

" vessel, or to his authorized agent. The authorities also

" hold that ships engaged in carrying passengers on the

" high seas stand on the same footing of responsibility,

" according to the maritime laws, as those engaged in

" carrying merchandise. 1 Am. & Eng. Enc. Law (2d Ed.),

" pp. 661, 662. * * * According to the authorities, it

" is not the making of a contract, nor the payment of the

'^'consideration therefor, which renders the vessel liable.

'
' The lien upon which the right to proceed in rem depends

^' does not attach until the goods or passengers have been

"placed within the care and under the control of the

*' ship's master."



32

In this case, the Eugene had never entered upon the per-

formance of her contract, and neither the libelants nor

their ba^gaj?e or freight had been received on board as

passengers or freight, and neither the libellants nor the

Eugene had arrived at St. Michael's, the point at which

the vo3^age of the vessel was to begin.

The testimony was taken before a commissioner, and

not in open court, and the statement in the decree that

the material allegations of the amended libel are true

cannot be considered by this court; but this court must

itself review the testimony upon these questions, (rlen-

dale V. Evich, 81 Fed. Rep. G33.

It is true that the Eugene started for St. Michael's, with

the intention, if she arrived there, of there performing the

contract under which the Portland & Alaska Trading &
Transportation Company had agreed to carry libellants as

passengers on said vessel. To reconcile the decision of the

district court on the exceptions with its decision on the

case, we must conclude that the court decided that the

Eugene entered upon the performance of her contract

when she started for St. Michael's under tow, with no

passengers or baggage aboard her, and uncertain by the

terms of her charter whether she would ever arrive at

St. Michael's, where her own employment was to begin.

Such a sailing, with the intention to perform the contract,

is insufficient, however, to sustain a proceeding in rem

against the vessel.

As Judge Brown, in the case of The C. E. Conrad, 57

Fed. Kep. 250, says: " I doubt whether merely proceeding

" to Rochester with the intention of taking the libellant's

" salt, and on arrival there going elsewhere for a different



33 .

"cargo, would constitute such an entry on the pcrform-
'' ance of the contract, as would bring the case within the

^' rule of a partial execution oi the charter, sufficient to

^^ sustain a libel in rem for the breach of the contract.'"

Libellants maintained tliat tliey liad contracted for a

continuous voyage which had commenced, and claimed in

the libel that the Eugene had started from Seattle upon

the voyage in tow of tlie Bristol. Sncli, Ijowever, is not

the case, as is shown by the testimony. Libellants paid

|oO() to C. W. (lonld, acting as joint agent for Davidge iVc

Co., charterers of the Bristol, and the Portland & Alaska

Trading & Transportation Company, and. received therefor

a local ticket on a third vessel from Seattle to Victoria,

an order on Davidge & Co., at Victoria, for a ticket on the

Bristol to St. JNIichael's, which they exchanged at Victoria

for the ticket, and a ticket good for one passage from St.

Michael's to Dawson City via the Eugene, signed by E. B.

McFarland as general manager.

Libellants have their action in personam against the

Portland & Alaska Trading & Transportation Company

for any failure on its part to land libellants in Dawson
City as agreed; but the liability of the Eugene is limited to

breaches of its particular part of the contract. For

example, had the Eugene arrived at St. Michael's and

there received on board the libellants as passengers, or

part of their outfit as freight, and then refused to proceed,

or committed other breaches of its then existing obligation,

an action in rem would lie against the vessel. The Eugene

did not start from Seattle in tow of the Bristol ; she pro-

ceeded from Port Towusend to another port, Victoria.

Libellants proceeded to "\lctoria on the City of Kingston,

and there embarked on the Bristol, which latter vessel.
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oiitsido of A'iftonn. fnstenod a tow-lino to the Eugene.

The tow-lino could not ninko the Bristol and tho Eugene

ono vossol, so as to make tho passengers on tho Bristol

])assongors on tlio Eugene.

Tho J. P. Donaldson, IfiT U. S. Sup. a. Bep. 599, is a

valnablo aulhoritj upon the relations between tug and

tow. In that case, the propeller J. P. Donaldson was

engaged in tho towago of two barges laden with grain,

and for its services as a tug was to receive a proportion

of tho freight money to be earned by the barges. A storm

coming up, the tug, in order to save herself, cut loose from

the barges, which were lost, and the owners of the cargo

on the barges libelled the tug to recover a general average

contribution from her, claiming that the tug and tow were

bound up into a single maritime adventure. The court,

however, held that such a contention was unsound, and

dismissed the libel. On page 602 the court say:

"While the tug is performing her contract of towing the

" barges, they may, indeed, be regarded as part of herself,

" in the sense that her master is bound to use due care to

" provide for their safety as well as her own, and to avoid

" collision, either of them or of herself, with other vessels.

u * * « * j^^^^ ^j^g barges in tow are by no means put

" under the control of the master of the tug to the same

" extent as the tug herself, and cargOy if any, on board of

^' her. And on page 004: It is solely lor the purpose

^^ of performing the contract of towage that the vessels

" towed are put under the control and management of the

'* master ^of the tug. In all other respects, and for all other

" purposes, they remain under the control of their respect-

" ive masters; and, in case of unforeseen emergency, it is

" upon the master of each that the duty rests of determin-
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" iuo- what shall he dono for tlu^ safety of his vessel and of

" her cargo. * * * The fact that the sum to he pnid

^^ to the tug' for towing- each barge was measured by a

^"certahi proportion of the freight to he earned by that

^^ barge is immaterial. It did not create a partnership

^^ between the owners of the tug and the owners of the

"barges. Meehau v. Valentine, 145 U. S. 611, 12 Sup.

" Ct. 972. Nor could it have the effect of combining the

•' tug and the barges into a single maritime adventure,

" within the scope of the law of general average. For the

'' reasons above stated, this court concurs in the opinion

" expressed in this case by Mr. Justice Brown, when dis-

" trict judge, that ' the law of general average is confined

" ' to those cases wherein a voluntary sacrifice is made of

" ' some portion of the ship or cargo for the benefit of the

" ' residue, and that it has no application to the contract

" ' of towage.' 19 Fed. 272."

The position of the Eugene, as an independent vessel,

is far stronger than the position of the barges with refer-

ence to the Donaldson. The Eugene proceeded by her own

power from Poit Townsend to Victoria, and for a large

portion of the voyage from Victoria to the point at which

the voyage was abandoned proceeded independently of the

Bristol. Under the contract entered into between the Port-

land & Alaska Trading & Transportation Company and

Davidge & Co. (Transcript, p. ; Becord, p/f4 the Eugen;-

was to furnish her own motive power, and the Bristol was

to act as her convoy, and receive a stipulated sum per day

for her services as such. The use of the Bristol for the

purpose of a convoy for the Eugene was an incident only,

and was for the purpose of better enabling the Eugene to

arrive at St. Michael's, The Eugene might equally as
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well liave omployed sonic otlior sea-going tug as convoy;

and, as ('apt. Jones testilies, such was the original inten-

tion.

It was contended by libellants in the District Court that

tlie (hdivery of their outtit to the wharfinger at the Yesler

dock at Seattle was such a delivery to the Eugene as to

bind the vessel in rem. But the Eugene never was in

Seattle, nor was lici- master there; and she Avas not to

receive the outtit as freight or baggage until she arrived

at St. Michaels, 2000 miles distant from Seattle. The

delivery was made neither to the master of the vessel nor

to any one authorized by the master to receive it, on behalf

of the vessel, in such a way as to bind the vessel; nor was

any bill of lading or receipt given in the name or in behalf

of the Eugene. The carriage of the outfit was to be on

the City of Kingston to Victoria, on the Bristol from Vic-

toria to St. Michael's, and on the Eugene from St.

Michael's to Dawson City; and the delivery was made at

the landing place of the City of Kingston in Seattle, to

the man in charge of the dock as representative of the

City of Kingston. Such a delivery might be sufficient to

sustain an action in personam against the Portland &
Alaska Trading & Transportation Company, but not an

action in rem against the Eugene.

In the case of Amnion v. The Vigilancia, 58 Fed. Rep.

G98, Justice Brown holds that there can be no delivery to

the ship, in the maritime sense, either of supplies or cargo,

so as to bind her in rem, until the goods are either actually

put on hoard the ship, or else brought within the imme-

diate presence or control of her officers. In that case, the

ship lay at Jersey City, and the goods were delivered to

a irncknian in New York, a mile or so away; and it was
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contended that delivery to the truckman was a delivery

to the ship. The court, on ])ai;e 700, says: "Had the

" goods in question been lost A\iiile in transit from Jersey

"City to Roberts's Stores, where the ship lay, the steani-

" ship company might possibly have been personally liable

"for the goods; but plainly no lien for them could have
"arisen against the ship, because they would never have
" come to the benefit of the ship. * * * No lien, there-

" fore, arose when the goods were delivered to the truck-

" man in Jersey City, since the ship had not received
^^ the goods, and might never receive them. Something
''more had to be done, viz., to deliver them to the ship."

The Caroline Miller, 53 Fed. Rep. 137, is a case directly

in support of our position. A libel was filed against the

Caroline Miller to recover the value of eleven bales of cot-

ton alleged as shipped on board said vessel at Brunswick,

Georgia. The cotton was delivered to an agent of the

New York & Brunswick Line at Brunswick, Georgia, who
receipted for it to be transported by the Caroline Miller

from Brunswick to Ncav York. The eleven bales was the

undelivered portion of the lot never actually received on

board the steamer. The court, on page 137, says: " Upon
" the above facts, the steamship is not liable in rem for the

" missing bales, because they were never put on board of

" the steamer, nor did they ever come into the possession

" of the master, or under his control.'' And on page 138:

" By the charter of the sliip, the owners doubtless author-

" ized the master to bind the ship for such goods as the

" charterers might deliver to him for transportation,

" whether actually put on board or upon the dock, and
" under the master's control for that purpose. But here

" the master did not sign any bill of lading, or undertake
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'' Co bind the ship, and the missing cotton never came
" under his control. The agent of the New York & Briiiis-

" wiek Steamship Line who signed this shipping document

" was not tlie agent of tlie shipowner, nor of the master.

" The deUyery of goods to that agent was, therefore,

^'neither a delivery to the master, nor a delivery to the

" ship.''^ In the case of the Eugene the outfit of lihellants

came neither into possession of her master nor under his

control.

In the case of The Guiding Star, 53 Fed. Kep. 1)30, the

court hehl that no lien exists upon a vessel in respect to

goods for which her agents have issued a bill of lading, but

which are destroyed while in custody of the keeper of the

landing before being received on boar<l or coming under

the control of the master. The case is an exhaustive one,

and on page D43 distinguishes the case of Bulkly v. Cotton

Co., 24 How. 386, cited by libellants in the District Court,

in which case it was held that where a vessel lay in the

port of Mobile, and her nmster had agreed to carry cot-

ton from that port to Boston, delivery to a lighter, the

master signing bills of lading therefor, was a delivery to

t\w vessel; the court holding that the vessel herself was

bound from the time of the delivery by the shipper and

acceptance by the nmster, and tlijit the delivery to the

lighterman was a delivery to the master. The case of

Bulkly V. Cotton Company has no ai)pli(ation to the case

at bar, because in tlie case cited the master signed the

bills of lading and agreed to transport the cotton in that

manner, whereas, in the case at bar, the master had never

receipted for the goods.

We call attention to what the court says in the case of

the Yigilancia, already cited: "If, on tlie,oth(^r hand,



39

" tlie libellaut.s' evideuce be deemed sufficient to prove

" that the title to tlie property passed in Jersey City to

" the steamship company, and that the delivery to the

" truckmen there was, in hiw, a delivery to that company;

" still, that would not amount to a delivery, or to a fur-

" nishing of supplies, to the ship in Jersey City, hut only

^^ to a common-law delivery to the company, sufficient to

" bind the company in personam: which is a very different

*' thing from a delivery to the ship, or binding- the ship

^^ in rem. The ship was not in Jersey City, but within a

" different jurisdiction, a mile or two away."

It is true that in this case one of the libellants attempted

to show that he had seen a portion of his outfit on board

the Eugene, and that it was placed by the Bristol on board

the Eugene for the purpose of lightening the Bristol. This

statement is flatly disproved by libellant's witness John-

son, the purser on the Bristol, and the representative of

Davidge cS: Co., who, on page 2(>T (Transcript, p. ; Eec-

ord, p.22^, testifies in substance that the Eugene came

across from Port Townsend herself, and put on board the

Bristol the stores and outfit of the crew of the Eugene;

that no supplies or outfits were transferred from the Bris-

tol to the Eugene, and that there was no necessity for

lightening the Bristol by any such transfer.

Capt. Geer (Transcript, ]>. ; Becord, p.^^^) testifies

that the stores and outfit of the crew of the Eugene were

transferred from the Eugene to the Bristol at Comox; that

he never saw libellants until the boat was libelled at Seat-

tle, and that none of the outfits of libellants or any of the

other passengers of the Bristol were ever on the Eugene.

Capt. Lewis, master of the Eugene (Transcript, p. 383;

Becord, p.3ol), says that neither the libellants nor their
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outfits were ever on tlie Euj^cne, and that lie, as master of

the Enjiene, never had any dealings with libellants,

Libellants must stand upon their own contract. They

are not privy to the contract between the owner of the

Eugene and the Portland «S: Alaska Transportation Coni-

l)any. Their contract is in terms for transportation from

St. MichaePs to Dawson City.

The power of the charterers to bind the Eugene is gov-

erned by the terms of the charter-party. That instrument

shows that it was alwa3's contemplated that the Eugene

might never reach St. Michael's, and all contracts under

the charter-party were conditional and executory, and exe-

cution of such contracts was to commence only at St.

Michael's.

III.

The circumstances under which the Eugene abandoned

the vo^^age were such as to discharge the vessel from any

liability which she might otherwise have incurred. She

was a light-draught river steamboat, which had been put

in as reasonably saf(^ cimdition as possible to stand the

sea trip, having had a truss put in and the decks built up

and enclosed. As ('apt. Geer says, on page 287 of the

transcript: "The tri}) was in the nature of an experi-

" ment, and we could not tell whether the boat could get

" through or not."

Capt. Lewis, tin* master of the Eugene (Transcript, p.

; Record, p3oO), says: "She encountered a strong gale

" and had to tui-n back. Rer behavior liad been good for

"a river boat at sea. She had gone from the Columbia

" river to Port Townsend safely, and had behaved all right

" until the storm was encountered in open sea north of
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" Qnoon riiarlotto's Soniul." Capt. Geer also testifies as

to tlie coiulitiou of the weather and the sea when the

Eugene put back.

There had been no absolute undertakiu*; on the part of

the Portland «S: Alaska Trading & Transportation Com-

l)any that they would land libellants in Dawson City.

Gould, from whom libellants purchased their tickets, tes-

tifies, in substance (Transcript, p. 340; Record, p>l7f) that

McGuire said he would not guarantee that they would get

through, and that he himself never made any guarantee

thaf they would.

We admit that the storm encountered by the Eugene

was not a hurricane or a tornado; but it was a storm for

a vessel such as the Eugene, a light-'draught river boat,

known as such to libellants and to all the community.

And it was commonly known and considered, too, that

the venture, at best, was only an experiment.

We contend that libellants and the Portland Trading &
Transportation Company had contracted only for a bona

tide attempt to put the libellants through to Dawson City;

that the attempt was made in good faith and with reason-

able precautions; and that as it failed by sea peril, the loss

must fall upon libellants.

IV.

As we have argued under the first subdivision, the con-

tract was entered into by libellants with the Portland &

Alaska Trading & Transportation Company, in reliance

upon the credit and responsibility of that corporation.

Libellants themselves have testified that they made inqui-

ries and satisfied themselves as to the solvency and

responsibility of the corporation. For any breach of the
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contract, their remedy therefore lies against the Porthind

& Alaska Trading & Transportation Company, and not

against the Eugene.

But they have not shown any breacli of contract which

entitles them to recover even as against tlie Portland &
Alaska Trading & Transportation Company. Gould, from

whom they purchased their tickets, stated that he made

no guarantees that the boat would get through ; and that

McGuire had said that he would not guarantee that they

would get through (Transcript, p. 346; Eecord, p. ). It

is true that "dodgers" were circulated as to the time of

the departure of the expedition and the probable date of

the departure of the Eugene from St. Michael's and her

arrival at Dawson. There is nothing to show that libel-

lants relied upon or contracted with reference to these

handbills, or that their contract was other than evi-

denced by the tickets which they received in exchange

for their money. ^Moreover, the haudbills were circulated

without knowledge or authority of the owner of the

Eugene (Jones, Transcript, p. ; Eecord, p.-i-i'^.

V.

Damages in the sum of |800 each were awarded to libel-

lants by the District Court. They each paid .f300 for a

ticket; of which sum, they state under oath, in

their original libel, that f!200 was to go to the Eugene

and |100 to the Bristol. Libellant Jacobi (Transcript, p.

153; Record, p./^*^) says that his loss on outfit was about

1100. Libellant Buff (Transcript, p. ; Becord, ]>. 7^)

says that the loss on his outfit was between |40 and |50.

The balance of the award could only have been for loss

of time or expected profits. They were gone on the expe-
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dition, all told, only eight or uine days (Ruff, Transcript,

p. "77)- Jac'obi was a cigar-niaker, wIkj worked by the

piece, and had no regular and definite earning capacity;

and l{uft' Avas a blacksmith, earning on an average, he

states, |2.90 per day (Transcript, p. ; Record,
p.

J? 7 ).

There is no evidence that either of these libellants would

have obtained any employment or would have earned any-

thing at their respective trades had they succeeded in

getting through.

Such claims for loss of expected earnings or profits are

too remote and speculative to furnish any basis for a

recovery.

Howard v. Stillwell Co., 11 Sup. Ct. Rep. 500.

B. C. Mills Co. V. Nettleship, L. R., 3 C. P. Cases, 499.

Blanchard v. Ely, 21 Wend. 342.

Libellants were absent on this expedition, from the

time they left Seattle until they returned, only eight or

nine days; and their loss of time, in any event, should be

measured by this dela}^ But it seems to us that the only

damages which they could properly recover from the

Eugene, had she begun to carry them and then refused to

proceed^ would have been their passage-money^ $200, and

no more.

VI.

All the reasons which we have urged as justifying a

reversal of the decree rendered in favor of Jacobi and

Ruff would apply with equal force to any libel of inter-

vention on behalf of Cary, L^^ons and Knight, had such

libel of intervention been filed. The District Court, mis-

led by proctors for libellants into the belief that a libel

of intervention had been filed, has in this case rendered

a decree against the Eugene in favor of Cary, Lyons and
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Kiiijilit, each ill the .sniii of |800, when no such Hbel at

intervention was in fact ever hJccJ, and when the court had

nothing before it upon which to base such decree.

The (hniee, in so far as it awards any dainaj^es to Tary,

Lyons and Kni<j;ht, is a nnllity, no suit having been insti-

tuted in their behalf against tlie Eugene.

Windsor v. McVeigh, 93 II. S. 274, 280.

In conclusion, and by way of summary, we urge the fol-

lowing considera tions

:

The ludritinie lien is stricti juris, and cannot be ex-

tended by implication. The lien for breach of charter-

party arises only after performance of the charter-party

has been begun by tlie shi]); that for supplies, only after

the furnishing of Die supplies to the ship; and that for

breach of contract for the carriage of freight or passen-

geis, only after the passengers have gone on board the

vessel or the freight has been delivered on board the ves-

sel or placed within the immediate control or custody of

the master. While, for breach of a contract not actually

undertaken, the injured party has his action in personam

against the person with whom he had contracted, any-

thin/^ short ofactual performance on the part of the vessel

is insufficient to create a maritime lien upon the vessel.

In this case, libellants contracted, not with the Eugene,

but with the Portland «S: Alaska Trading & Transporta-

tion Company; and upon its credit, and not that of the

boat—Avhich was not then at Seattle, where the contract

was entered into. Under these circumstances, they dealt

not with th(^ boat but with the Portland & Alaska Trading

& Transportation Company; and their rights against the

boat must be measured by the power to bind the boat
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given by its owners to the Portland & Alaska Trading &
Transportation Company. And as this corporation had

no right to contract for the carriage of freight or passen-

gers on the Eugene, except upon the Yukon river, and

then only conditioned upon the arrival of the boat at St,

Michael's, the boat is not bound by any contracts which

tnay have been made by the corporation in excess of the

powers granted it under the contracts.

The voyage of the Eugene, for wliich libellants con-

tracted with the Portland & Alaska Trading & Trans-

portation Company, was to begin at St. Michael's, not at

Seattle. Libellants have stated under oath in Article III.

or their original libel (Record, p. ^ ), that they engaged

passage for themselves and baggage from Seattle to Daw-

son City, and purchased from the manager and agent of

the Bristol and Eugene two tickets for their passage, one

for the conveyance of themselves and baggage by the

Bristol from Seattle to St. Michael's, and the other for the

conveyance of themselves and baggage from St. Michael's

to Dawson City, the second ticket reading:

"Portland «& Alaska Trading & Transportation Co.

" Good for one j)assage from St. Michael's, Alaska, to

" Dawson City, N. W. T., via S. S. Eugene.

" Name of passenger

"E. B. McFARLAND,
"General Manager."

And these sworn admissions must bind libellants.

As to the three vessels upon which libellants were to

be conveyed, each was to perform an indej)endent voyage.

That of the City of Kingston was to begin at Seattle and

end at Victoria; that of the Bx'istol was to begin at Vic-
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toria and end at St. Michael's; and that of the Eugene

was to beoin at St. Michael's and end at Dawson City.

A maritime lien could only arise as to the vessel Eugene

by reason of breach of a contract undertaken at St.

Michael's after there receiving on board libellants and

their outfits. Any contract on the part of the Portland &
Alaska Trading & Transportation Company for matters

occurring prior to the arrival of the Eugene at St.

Michael's, and there receiving on board the passengers

and freight, was executory only and insufficient to bind

the vessel. For any such breach of contract, libellants

have their action in personam against the Portland &

Alaska Trading & Transportation Company; but they

have no action in rem against the Eugene.

The tow-line passed from the Bristol to the Eugene out-

side of Victoria did not make the Bristol and Eugene one

vessel so as to make the embarking of libellants on the

Bristol an embarking on the Eugene. The voyage of the

Eugene, within the terms either of the charter-party or

the ticket, had not begun. She was herself being con-

veyed to her point of departure. The delivery of the out-

fits of the libellants to the wharfinger at the Yesler dock

at Seattle, where these outfits were placed on board the

City of Kingston, was not a delivery to the Eugene, inas-

much as it was not a delivery to the master of the Eugene

or to any one under his control or subject to his direction.

Nothing short of the actual receipt of the outfit by the

master of the Eugene, or some one signing the receipt by

his direction and on behalf of the vessel, would be a deliv-

ery to the ship sufficient to sustain an action in rem against

her; although it might be a common-law delivery suf-
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flcient to sustain an action in personam against the Port-

land & Alaska Trading & Transportation Company.

For all of the above reasons, as well as npon the gronnd

of excessive damages, the decree of the District Court

should be reversed, with instructions to that court to dis-

miss the libel. The decree, in so far as it gives any award

to Cary, Lyons and Knight, is absolutely void, for the

reason that no libel of intervention was ever filed in the

District Court, and that court had consequently no juris-

diction to render such decree.

Respectfully submitted.

STRUDWICK & PETERS,

WILLIAMS, WOOD & LINTHICUM,

Proctors for Appellant.
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THE STEAMBOxVT EUGENE.
Gastox Jacobi and Chaiiles Rih-f,

Libellaids and Appellees.

Joel P. (teek, Claimant and Appellant. )

Walier M. Cahy, Eked M. Lyons, and

EnwAftD J. Knight, named in tlie

deci'ee as intervenors, Appellee.^.

Iricf for '^^Vppellant on illotioii to

dismiss IVppcal

Appellees ha\e mo\ed to dismiss the api)eal: First,

because, as they inaintaiii. the decree appealed from is not

a final decree: and second, on the ^rotmd that cme C. Henni-

o-ar. mentioned in the decree of the District Court, is not

joined as a part}- on the ap])eal. L'pon the argument, the

first ])oint alone was urged, and we shall therefore confine

ourselves, in the main, to a repU' to that.



'Hie decree is a Hnal decree, rind is set forth in fnll on paj^'es

3()(^), etc.. of tlie i)rinte(l record in this canse. The parties

named in tins title ai'e all joined as ai)])ellani or appellees,

and it is desij^nated as a tinal decree. After \arions recitals,

one of which is to the effect that tlie luii.;-ene is liahlc in

s])ecie, it is decreed as follows:

"It is herel)\- ordered, sentenced and decreed, that the

said steamshij) lui^ene. her tackle. a])parel and fin"nitin"e,

he and the same hereh}' are condemned for the i)ayment

of the aforesaid amonnts; to wit. for the ])a\nient of the

sum of eii;"ht lumdred {$(Soo.oo) dollars to the lihellant.

(iaston Jacohi. and for the further sum of ei^ht hundred

($800.00) dollars to the lihellant. Charles Kuff. toi^ether

with the costs an<l dishiu'sements of this action, taxed at

the sum of dollars. .\nd a stipulation haxini^' heen

duly entered into and hied in this cause 1)\' the respective

|)arties. wherein it is stipulated and a^^reed that the inter-

\enors. h^^ed W. T.\()ns. Walter M. Carey, and h'.dward

j. Knight, shall ahide the result of the trial of the issues

hetween lihellants and claimants herein, and shall he enti-

tled to the same recoxery. upon their interxeninj:;" lihels

herein, as mi^'ht he rect)\ered hy the ])rinci])al lihellants.

jacohi and Rulf: therefore, in accordance with said stipu-

lation, and on motion of the i)roctor of said inter\enin^'

lihellants. it is ordered, sentenced and decreed that the

said inter\enor hred M. Lx'ons ha\e and recover herein the

sum of ei,i;ht hundred ($Soo.oo) dollars, and that the said

inter\enor Walter Al. Care\- do ha\e and reco\er herein <a

like sum of eii^ht lumdred ($800.00) dollars, and that the

inter\enor h.dward j. Knis^ht do ha\e and reco\er a like

sum of ei,!L^;ht hundred ($800.00) dollars. to|:i"ether with their

costs and dishursements herein, taxed at the sum of

dollars, and that the said steamship luis^'ene. her tackle.

a])parel and furniture, he and the same herehx' are con-

demned to the payment of the said sum.



' And it is fui-llifi- ordered llial tlie claim of the inler\en-

"
iiii^- lihellant, C". Henni^ar. be )-eser\ed for sucli jiKl^ineiU or

"order as the court deems just. U])on sticli further heariiii;-

" as ma\' he had u])oii the issues therein.

" And it is further ordered, idjud^ed and decreed that the

" said steamslii]) lui^ene, her tackle, apparel and furniture,

" he by the marshal of this district exposed for sale, and sold

" at ])ul)lic N'endue to the hi^ihest and best bidder for cash,

" after due notice as proxided by law and the rules and ])rac-

' tice of this court, and that the said marshal i)ay the ])ro-

" ceeds arising- from such sale, after deducting- the costs and

" expenses therec^f. into the re,L;"istr\- of this coiu't. there to

" await the further order of the coiu't in the ])remises as to

" the distril>utiou of the same: and to that end it is ordered

and decreed that the clerk of this court issue a decree of

x'enditioni exponas to the said marshal, returnable as re-

" (|uired b\' the rules and ])raclice of this court, and that the

" said marshal execute the same and make return thereof

"with all con\enient s])eed. C. H. [^ANFORD, Judi^-e."

The tinality of a decree is to Ije determined by its effect

u])on the ])arties, and on the issues raised between them.

If these issues are settled, and a sum is found due from one

to the other, and execution of the decree is ordered, the

decree is hnal and an a])peal will lie.

riie issues raised between the ])arties and presented upon

the api^eal ha\e all been determined by the decree. Libel-

lants ]jroceeded against the Eugene for an alleged breach

of contract for which the_\- sought damages, each in a speci-

fied amount, and pi-a\ed that the boat be condemned and

sold to pa_\' the same. The a]j])ellant claimed the boat. and.

on its behalf, contested libellants' right to jM'oceed against

the boat in rem, to sell the boat, and to reco\'er damages.

These were the issues.

The decree awards each of the libellants damages in the

sum of SSoo.oo; condemns the luigene for the ])a\-ment of



tliese Slims in favor <if liUcllants. and of c'(|iial sums in faxor of

the a])])(.'llcc's, Lyons. Carey ami Kni^lit. wlioni it mentions as

inter\enoi"^ iiDon the same issues; and (hrects a writ of vendi-

tioni e.\])onas to issue to the marshal for the sale of the

boat under the decree, and that the marshal execute the same

and make return thereof with all con\'enient s])eed. It is a

com])lete detei'mination hy the Uistiact L'ourt of the mat-

ters presented by the libel and answer. It awards a definite

amount to libellants. decides that a maritime lien exists in

their faxor u])on the luii^'ene. and directs the execution of

the decree b\- a sale of the l)oat b\ the marshal under llie

admiralt}- ])r()cess of the court. It is true that the decree

directs that the net ])r()ceeds of sale be i)aid into the re.<;istr_\-

of the com-t. there to await the further order of the court as

to its distri1)ution. Such future order of (Hstribution could,

howex'er. ha\e no effect ui)on the award mad.t- under the

decree itself. C laimant could no longer contest the ri^^ht

of a])])e11ees to the ])a\nient of their a.wards under the decree

out of the fund so to l)e de])osited: because the decree had

full}- settled and determined that, and was subject to rex'iew

only bx- this a|)])eal. The damai^'es xxere fixed by the decree;

and the boat x\as condemned therefor, and ordered sold in

execution of the decree. Such a decree, as [o appellant, is

final.

Whiting- \. Dank. \] I'eters, C). 15.

The Alert, 'n hed. I\e]). 1
1
3.

Withenbury x'. U. S.. 5 Wall. .Sk;.

Forgay x-. Conrad. (> How'. 204.

Thomas v. Dean, 7 Wall. 342. 346.

I\. I\. C"o. V. IJradleys. 7 Wall. ^j^.

\\. \\. Co. X-. Soulier, j Wrdl. 440.

Hill \. ix'. K. Co.. 140 C. S. 52.

Stoxall X-. F,anks. 10 Wall. 38:^.

I'rench w Shoemaker. 1 _' Wall. Sft.

Winthro]) iron Co. \\ .Meeker. 109 L'. S. 180.



As is said 1)\- llic Supreme ("ourt in iM-eiich \-. Slioeniaker,

i_' Wall. <>S: "Se\cral cases nii^lit he referred to wlu-re it

"is held that a decree of foreclosure and sale of niorti^ag-ed

" premises is a tnnal decree, and that the defendant is entitled

" to his appeal without waiting- for the return and conlirma-

" tion of the sale h\- an order, upon the ground that a decree

' of foreclosure and sale is hn.al as to the merits, and that the

" ulterior jiroceedin^s are l)ut a mode of executing" the orit;-

" inal decree."

And the same court, in Thomas w Dean. 7 ^\'all. 346,

.idoptint;" its o\\ n lanu"uaij;"e in Forg'a\' v. Conrad, 6 How. 204,

sa_\'s: ".And when the decree decides the rii;-ht to the ])rop-

" erty in contest . . . or directs it to he sold, or directs

the defendant to ])a\" a certain sum of money to the com-

])1ainant. and the com])lainant is entitled to ha\e such

" decree carried immediately into execution, the decree must
" he regarded as a final one to that extent, and authorizes

" an a])])eal to this court."

And the Circuit Court of Ajjpeals for the second circuit,

in The Alert, 61 Fed. Rep. 115: "The decree was a final one
" as hetween lihellants and claimants. It directed the ])ay-

" ment of a specified sum of money to the lihellant hy claim-

" ant, and ordered its immediate execution."

In W'ithenhury v. United States, 5 Wall. 819, lihels had

heen filed in the District Court for the condemnation, as

prizes of war, of large (juantities of cotton. The lihels were

consolidated and claims inter])osed as to the \arious lots.

W'ithenhury. one of the claimants, denied the \aliditv of the

ca])ture. and insisted on his title to 935 hales. Mis claim

was dismissed with costs hy the District Court, and execu-

tion ordered issued. From this decision he appealed: and

the aj)pellee mox-ed to dismiss the a])])eal. on the ground that

the decree was not a final one. 'Idie court says on i)age

821: "It ap])ears from the record that the decree dis])osed

" of the whole matter in controversy upon the claim of With-



" cnhnrv and Dovlc. It was final as to them and their rit^hts.

" and it was final, also, so far as the claimants and their rii^^hts

' are concerned, as to the L'nited States. It left nothing

' to he litigated between the i)arties. It awarded execution

" in favor of the lihellants against the claimants.'" .\nd the

motion to dismiss was denied.

In Hill V. Chicago & E. R. Co.'. 140 U. S. =,2, the District

Court dismissed the hill against several defendants for want

of e(|uit\". denied relief to com])lainant upon all matters in

contro\ers\' except one item, referring the case to a master

to ascertain that, and retained the case only as against the

])arties interested in that matter. ( )n page 091 the court

says: "The rights and liabilities of all the ])arties were in

other res]:)ects determined. lUit there was no adjudica-

tion a> to the ])ayment of the aiuount to be ascertained b\"

the master. That remained unsettled."" .\n<l the court

held that such a decree was a final one. ""AH the tuerits of

the contro\ersy i)ending between them and the com-

plainant were disposed of. and could not be again reopened.

" exce])t on a])])eal from that decree."'

In Railroad Co. \-. Bradle\s. 7 Wall. ^j^. the lower court

rendered a decree ordering an injunction prexiouslv granted

to restrain a sale under a deed of trust to be dissoKed. and

directed a sale according to the deed of trust and the l)ririg-

mg of the ])roceedings into court to abide further orders.

The Sujjreme Court held such a decree to be a final one. from

which an ap])eal would lie.

In Whiting v. The l^ank of the Cniteil States. 13 f'et. (). an

a])peal was taken from a decree of foreclosure and sale, and

appellee mo\ed to dismiss the a])])eal on the ground that the

decree appealed fnnu was not final. fhe language of the

Sui)reme Court, on ])age 15. i^- esjjecially pertinent, we sub-

mit, to this case. fhe court there says: "fhe original

" decree of foreclosure and sale was final upon the merits of

" the contro\'ers\'. 'fhe defendants had a right to appeal



"from lliat decree, as final upon those merits, as soon as

"
it was pronounced, in order to pre\ent in-eparal)1e miscltief

" to tltemselx'es. For if the sale liad been com])leted imder

" tlie decree, the title of the piirchasei" under the decree

" would not ha\e been cn'erthrown or inxalidated, e\en b_\' a

" re\ersal of the decree; and consecjuently the title of the

" defendants to the lands would have ])een extinguished, and
" their redress u])on the reversal woidd have been of a difTer-

" ent sort from that of a restitutic^n of the land sold."

If, in this case, the appellant sh.onld be obliged to wait

until the sale of the Eugene under the decree of the District

Court before this ai)])eal coidd be taken, in the extent of a

re\ersal an irre|)arable mischief to himself would be occa-

sioned; 1)ecause tlie title of the purchasers of tiie boat under

the decree of the District C'oiu't would not be ox'erthrown or

inxalidated. e\en b_\' a reversal of the decree.

Hennigar was not a necessar)- ])arty to the appeal. He
was not a libellant or a claimant. No issues ha\'e been raised

as between himself and the parties to the a])pea], and uo

decree has been rendered either in his fa\'or or against him.

it is not an api)eal as t*^ the Hennigar intcrxention which is

i)efore the court. All parties necessar\- or ])roper for the

com])lete determination of every i^sue raised between the

lil)ellants, the so-called interx-enors (Carev, Knight and

Lxons). and the claimant are before this couil, and ex\'rx-

one whose rights are inx'olx'ed in this a])])eal is a ])art\- to i'.

W here a decree is sex'eral, both in form and substance, md
fi" iri'cei-'\st of each defendant theretmder is separate and 'lis-

tinct fr.;iii that of the other, one defendant may apj^eal alone

without a summons and sex'erance, or e(|uixaient ])roceed-

(iiltillan V. AlcKee. 159 U. S. 303.

In the i)resent case, Hennigar is neither a libellant nor a

respondent. His action is based u])on re|)airs made ui)on

the Eugene (rect)rd. page 11)—a matter entirely se])arate
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and (listincl from tlic causes of action of ibc a|)])ellees. The

a])i)eal is taken from that part of the decree awarchn^- dam-

ag-es to the aj^pellees. wliicli is sej^arate and complete in

itself.

The interxenini^' lihel of Hennis^ar was n(»t prosecuted to

a determination. ( )n the contrarw the i)roctor of record

for Henni^ar. ])rior to the rendition of the decree appealed

from, hied a praecipe for the dismissal of such lihel of inter-

\ention. ( i\ecord, ])a^e 41.)

I^'or the above reasons, we respectfully submit that the

motion to dismiss should be denied.



lif})li) Briff for ^iijirllmit m tl)f Jlkrits

We sliall contiue ourselves in this jjortion of our brief

stricth- to answering- the l)rief ft)r the a])i)ellees; and. in the

main, to calling the attention of the court to the ditferences

between the facts as stated 1)\' the a])])ellees and those dis-

closed b\' the record on ai)i)eal.

We admit that the fuigene was in the ])ossession of the

Portland <S: Alaska Trading »S: 'rrans])ortation Co. at the

time of that com])an\'s dealings with a])])ellees. She was

not. hoN\e\er. at Seattle, where the\- dealt, or at any point

within the state of Washington, but in Oregon, a different

jurisdiction: and appellees dealt, not with the vessel and with

persons ai)])arentl}' in charge of her. but with a corj)oration

upon whose responsibilitx' the\' relied, and with which the_\'

])ersonall}' contracted, on the faith of the res])()nsil)ilit\' of

such corporation, 'idie credit of the luigene did not enter

into the contract at all. The}' had never seen that \'essel,

which was se\eral hundred miles awa} , in another state,

in repl}- to "b," i)age i i :

There is no testimou}' e\en tending to show that a])pel-

lant and the owners of the luigene ever knew that the Port-

land cK: Alaska Trading & Trans])ortation Co. held itself out

as the owner of the \essel. or that they consented to an\- such

misrepresentation. Indeed, it plainlv appears to the con-

trary. Tn the adxertisements ])ublished b\- that cor])oration,

without the knowledge or authority of the owners of the

Eugene, that cori)()ration was not held out as the owner.

Libellants' Ivxhibit R ( Su])plementa! Record, |)age 13) reads:

The steamer pAigene, un<ler the management of the P. ..S:

" .\. r. & Tr. Co." Libellants' P^xhibit (i (page 15) reads:

1 his company secured the \\'illamette ri\-er steamboat

Eugene."
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The statements in the I )a\i(l^e contract as to the owner-

shi]) of the luii^ene were known neither to api)ellant nor to

the a])])ehees. and neitlier of tliem were parties to tlie con-

tract; and it couhl lia\e no ettect ujjon the ri_y,hts of the

former.

In reply to "c." ])ao'e 12:

it is not true tliat appellant has admitted that the Port-

land (S: Alaska Trading" cS: Transportation Co. had the rii^ht

and authoritx- to employ the luioene in the manner in which

a])])ellees contend she was em])lo_\ ed. The testimony (|uoted

on ])age 12 of appellees' hrief is that of Jones, not of (ieer. and

must he read in connection with the remainder of Jones' tes-

timony. It is found on ])a£^e 269 of the record, and is pvG-

ceded 1)\' the following" (piestions and answers, on cross-e.xam-

ination:

" O. Did the Mc(iuires or the Transportation Company,
" so far as tliis e.xpechtion was concerned, and the sale of

" tickets and ])asseni>'ers here, that was no breach of their

"contract with you, was it?"

" A. 1 don't know anythin*;' about the sale of tickets.

'
(J. 1)() vou claim that contract was broken b\- the sale

" of tickets to passeui^ers or the attempt lo trrmsfer ])assen-

" j[>-ers from here to Dawson City.''

" .\. Thev did not attem])t to transport any ])assen^ers

' on the lutu'ene."

L'])on re-direct exruuination, this witness testified as fol-

lows (record, ]). 273):

'
(J. Do \'ou know anything;- about the method or man-

' ner in which .McCuires. Daxid^'e or anybody sold tickets

"here in Seattle? Do xou know anythiui;" about the way
" in which the\' sold them to ixTsons.-"

" .\. .\o; all I know about it is what 1 heard. I just

" heard—thev told me they were sellini;- them on the l>ristol

" to iL,^o to St. .MichatTs. and I'rom St. .Michael's they were

" to be transferred to the lui^ene, if they s^ot her up there.
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" Q- •\<'\\. \'()u don't know yonrsclf ninoli al)ont liow

these transactions were liad 1)\" the I'ortland cK: Alaska

Tradini;" cK: 'I'ransportation Company witli tliese passen-

o-ers?

'
.\. Xo. I do not.

O. ( )f \'our own knowlediJ'e.''

" .\. Xo. I don't know anytliini;' al)ont it: I know in

I'ortland how theN' were offerino- to sell them to ])assen-

g"ers.

"(J. What were the\' doini^' there?

.\. W h\', when I ha\e been in there, the passengers

have asked tliem. sup])ose they didn't ^et throng'h with

the lut^Tne. what they were s^oin^- to do with them, and

tlie\- told them the\- would ha\e to take the same chance

as well as themsehes. but the\' expected to o-et her

through; the}- thought there would he no doubt but what

they would get her through, but tliey could not guarantee

against au}- elements.

O. Did you ever authorize or did the owners of the

Rugene ever authorize the i'ortland *.K: Alaska Trading &
Transportation Com])any to warrant that the Eugene

would arrive at St. Michaebs?

.\. X^o. sir.

" Q- ^ ^1' tf» sell tickets on the fuigene to begin at an\-

other ])()int than St. Michael's, if she got there?

" A. Xo. sir. 1 did not.

" O. Did they have an\- authorit\- to deal with the

Rugene other than as embraced in these two contracts?

.\. Xo. sir. not that I know of. I had been dealing

with them myself i)rett\- much; thev didn't ha\e anv author-

ity to deal in any other way than as in these contracts.

" O. From what ])oint to what ])oint did thev ha\e

authority to sell tickets on the Kugene?
" A. From St. Michael's to Dawson Citv."

And the appellant Geer testified (record, page 2~,H):
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" O. The} liad the use of this \essel for that \()\ as^e, and
" whatexer le^^al husiness tlie\- cliose to carry on. did tliex'

' not?
' A. rhe\ had tlie nse of the \essel from ilie mouth of

"the N ukon to l)a\\s()n Citw
" O. And from Portland u]). (Hd tlie\' not ?"

"A. riiey were not to use tlie vessel from Portland up

"for any ])uri)ose."

ddie testimony on behalf of a])])ellant is clear and ex])licit

to the eti'ect that all that the i^'ortland »!v Alaska Tradino- i\:

Transportation Co. was authorized to do was to use the

luii^ene on the ^'ukon ri\er from St. Michael's to Dawson,

proxided she reached that rixer; and that said corporation

\xas not authorized to hind the boat to reach the rixer.

In re])ly to "d," ])ai;e 1 3:

( ieer xxas on the Rui^'ene. and not on the lirislol, during' the

trip, and could not knoxx' xxhat 100k place on the latter xessel.

In re])l\- to "e," ])ai;e 13:

Jones xxas an incor])orator of the Portland iV .\laska Trad-

inu" (.K: rrans])ortati()n Co.. btit iie oxxned no stock, sio'ued the

])a])ers foi' acconuuodation onlx', xxas not an officer, and liad

no ])art in the manai^ement. Conse(|uentl\- he xxas not a

])arty to the contracts of that cor])oration xxith a])])ellees.

I'Aen XX ere he such a ])artx . the fact of his beini;' a stockholder

of the corporation oxxniui;' the luii^ene xxould not make the

latter cor])oration a ])art}' to such contracts.

.\s to the authorities cited bx' a])])ellees on pai^es 14 and

I 3 of their brief:

Section 42(^f). Rex'ised Statutes, from xxhich aj^pellees (juote

at some leng'th, forms a portion of the act limifinti" tlie liabil-

ity of oxxiiers of xessels. and ])laces the oxxner o])eratini;' his

oxvn xessel and a charterer o])eratin^ a chartered xessel in the

same position xxith reference to a limitation of liability. It

has no a])plication to the case noxx' under consideration.
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The (loclriiic laid down in Tlic ("ily ot Xew ^ ork, 3

l*)Ialclif. 1S7, lias been (ncrthi'nw n hy the Supreme COurl in

The Kate, i<)4 I'. S. 43'*^. wliiidi holds that no li;d)ility exists

for su])|)lies furnished u])on the order of a ])erson l<no\\n as

charterer, or who I)\' tlie exercise of reasoual)le dilit^ence

cotild ha\e Iteen known as sucli.

We do not dis])Ute the correctness of the decision in Tlie

Freeman. iS Mow. iSj. cited hy ;i])|)ellees. 1)ut we submit

thai it lias no appHcation to this case, as <a person seekiuL;'

to enforce a maritime lien 1)\' \irtue of a contract with one not

the owner in fact, or the master, must show that he dealt

with tlie N'essel upon the credit of the \essel. and that the

\essel either recei\ed the ])eneht of the supi)lies, or, in the

case of a contract of atTreightmeut, that the goods were laden

on the \essel.

We strenuousl}' dispute the correctness of the alleged sum-

mar)' of facts contained in appellees' brief, on ])ag'es 17 et se(|.,

in tlie following ])articulars:

Francis B. Jcjues was not interested in the Portland &
Alaska Trading »S: Irausi^ortation Co.

A ])art onl\' of the crew of the luigeue was hired and ])aid

by the Portland cK: Alaska Trading cV Trans])ortation Co.

The Fugene was to be used by the Portland cK: Alaska

Trading tS: Transportation Co., not in the Alaskan trans])(M"-

tation business, but only for one trip ujjon the ^ tikon rixer,

beginning at St. Michael's and ending at Dawson Citv.

C. W. (iould. who sold the tickets at Seattle to ap])ellees,

was not the agent of the Portland lK: .Vlaska Trading <Sc d'rans-

portation Co.. but the representati\e of I)a\idge & Co.. the

charterers of the Bristol; and the ex])e(lition, so called, was

not an expedition of the Fugene from Seattle. The poster

(supplemental record. ]). 9). introduced on behalf of appel-

lees, reads:

"To Dawson City this vear! The s. s. Bristol to St.
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' Micliacls, and steamer luit^ene. St. Micliael's to Dawson
' Cil\- direct. C. W. ( ionld, .\,<.;t."

The advertisements j)nl)lisiied in the Seattle new s|)a])ers

were so ])nl)lislied withont tlic k'nowled^e of the owner of

the lui^ene or of her master, and at a time when the \essel

was herself in a different juris(hction.

Appellees did not contract in reliance upon these acK'er-

tisements. and the ad\'ertisements form no i)art of their con-

tract, which are snfficiently and innnistakahl}' e\idenced by

the three tickets issned to each passenger—one _<;'ood from

Seattle to N'ictoria, one from X'ictoria to St. .Nfichael's. rmd

one from St. Michael's to Dawson City.

\Ve fnrthermore snbmil that the adxertisements them-

seKes show, that they did not lefer to a trip on the Ku^ene

from Seattle to Dawson. The heading' of .\ppellees" h'xhibit

"D" (sn])plemental record. i)a^"e \J) reads:

For Dawson City direct. The Uristol is preparini.;' to

" make a record-breaking- tri]) into the ^'nkon.'"

"F/': 'h'or Dawson C"it\': Passengers will take the

" Ihastol for St. Michael's."

" V" : "luii^ene for Dawson City. Will take the Bristol's

" ])assen^ers n]) the ^'nk^)n rixer."

" To make a fast Noya^e. The steamship Uristoi's trip to

' the mouth of the ^'ukon ri\er."

"
(
1"

: "The l>ristol ne.xt."

" 11": "The\- i.,'-o lonioia-ow. The Bristol's passen^'ers

"to I )aw son Cit}' direct."

" 1": •'The IJristol tonii^ht."

"J": "( )ff for the mines. .\ bit;- crowd left last nii.iht to

" i^o on the Uristol."

There are no rei)resentations that the Portland ^; .\laska

Tradiuii cK- Trans])ortation l"o. owned the luii^ene. If there

were. the\ were unknown to and unauthorized by her owner.

The fai-e was $300.00 throui.ih to Dawson, but the tickets
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were separate. rhrt)U*;1i tickets are rei^ularlx sold and l)ills

of ladini^' issued on this coast for i)()ints in iuirope, \ia Atlan-

tic steamers: but these steamers are not hound by an\' such

contracts until the\' themsehes receive the jjasseui^er or

freit^ht.

The Ih'istol. 1)\' the contract, was to con\-o\' (not tow) tlie

luij^'ene. for the better enablini;" the latter to arri\e at St.

Michaels, where her x'oyaj^'e was to be^in.

The passai^e-mone)' was ])aid to (lould. the chosen repre-

sentative of I)a\idoe & Co.. who. out of the total moneys

recei\-e(l. kept $15,000.00 for the Bristol, and then paid the

sur])lus to the Portland & .Alaska I'radin^- cK: Transportation

Co.

The Eugene ue\er assumed control of the passengers' out-

fits, nor did her master nor any one authorized b_\' her to

do so.

The ])lans as to the starting p(jmt of the Bristol were never

changed. She being a British \essel, she could not leave

Seattle for St. Michael's, both points l)eing' within the L^nited

States.

The transportation of the ])assengers to Comox was paid

by Davidge & Co. (Record, p. joo.

j

.\lthough Mr. McFarland, of the Portland t^- Alaska Trad-

ing & Transportation Co.. was on the Bristol, the alleged

expedition was managed b}' the master and i)urser of the

Bristol, except in so far as the passengers on the Bristol, in-

cluding appellees, ran things themselves. Appellees were

never on the Eugene as passengers. Xo outfits of passen-

gers were ever put on the Eugene. Those of the crew of

the Eugene were transferred to the Bristol at Comox.

The letter of McFarland. referred to on page 20 of appel-

lees' brief, shows that the passengers were those of the Bris-

tol, and not of the pAip-ene.
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Appellees' Autlionties:

I'ricc w The Thos. Newton. 41 I'. R. 10^). was a case in

which <4()()(ls were (lelix'ered to an a^ent nt a \essel at her

I'cs^iihir landing" ])lace. where she herself was to take them.

The goods were there receipted for ])\ the agent on hehalf

of the \essel. The dock at which ai)])ellees' goods were

])laced, in the case at bar. was the landing place of another

boat, some two thousand miles distant from the i)ort at which

the ]uigene was herself to receixe them. It might he a

common law deli\ery stifTticient to hind the T'ortland & .\laska

Trading tK; Transportation Co.. hut it is pre])oster()iis to

claim that it was such a deli\er\- a-^ would support a mari-

time lien, which is stricti jtu'is. as against the Kugene.

In lUilkle}' \-. Cotton Co.. 24 How. ^f^(). the master re-

ceipted for the goods, which were lost while on the lighter;

rmd the receipt 1)\' the master and his acce])tance of the goods

in this manner were held sufficient. In the case before thi>

com't. the master ne\er saw the goods, nuich less recei\'ed

them on behalf of the \essel.

In The ()regon, Deady. 179. the \ cssel ])aid the lighter, and

the master of the ( )reg()n ti'eated the other \-essel as in his

uu])loy. controlling her movements. The freight was landed

at the wharf designated by the master for unloading the

goods in order to ])hysicall\' receixe the goods aboard the

(Oregon, and such delivery, being in the presence of the otti-

cers of the Oregon, was held by the court to be a delivery to

her. es])ecially as the vessel recei])ted for the goods.

.\s shown b\ the cases cited in our o])ening brief. The

Pacific. I l)latchf. =^(.i). has been overruled by the Sti])reme

Court.

.\l)pellees fail to recognixe the distinction between delix-

er\' to a common carrier and such delivery to a ship as is

sufficient to bind the shi]j. Keceijjt by an agent is sufficient

to bind the carrier ])ersonallv. but only deliverv to the vessel
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herself, eillier actual or such delixery as is e<|ui\aleut to actual

(leli\er\-, cau hind the \essel herself.

It is lastl}- insisted hy a])i)ellees that Carey. T>\-ons and

Knii^ht were ])ro])erl}' hefore the court as parties, and tliat

the decree in their fa\'or was regularly rendered, with a])i)el-

lants" consent. We suhmit that such is not the fact.

Idle record, i)ages t,()() and 307, shows indorsements on

the alleged interxening libel, as follows:

Inter\ening libel of Walter M. Carey et al. Presented

" and offered for filing in my office, and fee for filing paid to

" me, November 6, 1897, but withheld from filing awaiting

" stipulation for costs. R. M. Hoi)kins, Clerk, by H. M.

W'althew. Deputw" And a similar certificate is gi\eu by

the clerk as to the ])raecipe for a])pearance. (Record, page

.\o stijDulation for costs was e\'er filed by these alleged

inter\'enors. and their libel was nex'er filed b\- the clerk. The

transcript on appeal, filed in this suit, certified to by the clerk

of the District Court as containing the com|)lete record of

the case in the District Court, does not include the interxen-

ing libel, for the sufficient reason that such libel was ne\er

filed.

Adnfiralty Rule 34 of the Supreme Court proxides as fol-

lows; "'Ihit e\ery such interxenor shall be re<juire(l, upon
" filing his allegations, to gix'e a stipulation, with sureties,

" to abide bx' the final decree rendered in the cause, and to

" ])a}' all such costs and expenses and damages as shall be

" axxarded bx" the coiu-t u])on the final decree, xxhether it is

" rendered in the original or appellate court."" This rule

xxisely j^rox-ides, for the i)rotection of bcjth officer and adx'erse

party, that the stipulation for costs is a ])rere(|uisite to the

filing of an intervening libel. Xo such stipulation having

been gixen, the clerk pro]jerly refused to file the lil)el: keep-
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int;- it in liis custody, and not as ])art of tlie records of the

District Court, until the stipulation should he ^ixen. And

as no stipulation was thereafter ^ixen at an\- time, the lihel

ne\'er was hied hy the clerk.

We submit Hiat the decision of this court in .Mutual Life

Ins. Co. \'. I'hinnew jC) h\^d. Rep. ^^\~. is decisive to the

effect that under such circumstances the custody of the paper

does not constitute tiliui^". and that the District Court was

without jurisdiction to render any decree in faxor of the

allei^ed interxenors. In that case, the writ of error was

(leli\ered 1)\' ap])ellant to the clerk of the lower court, hut

was not indorsed as hied, for the reas(»n that the clerk deemed

that it should he actually indorsed hy the clerk of the Circuit

Court of .\p])eals. .\otwithstandini.i" the fact that the writ

of error and citation were actualh' delivered to and hied and

Iodised with the clerk of the Circuit Court, yet this court

held that actual indorsement of the ])apers as "hied" was

essential, and that without such indorsement it had no juris-

diction.

1"he facts in that case were far stronger than in the one

now before this court. In that case, the intent to hie existed

in the minds of both part\- and clerk, and the latter nei^Iected

to make the indorsement, for the reason that he considered

ex'ery re(|uisite had already been complied with. In this

case, the clerk refused to lile until the partx' com])lied with

.\dmiralty Rule 34 by i^ixinLi" the sti])ulation therein recpiired.

It is insisted b\- appellees that, by I'eason of the sti])ulation

on page 3^)S of the record, the objection of ajjpellant as to

Carey. Lyons and Knight comes too late, and cannot now

be heard. A waixer by a sti])ulation on a matter substan-

tially alfecting the rights of a ])arty must, we submit, be

a])parent u])on its face. The sti])U.lation does not name any

inter\enor: and conse(|uently. we submit, it cannot preclude

a])pcllrmt from such objections.
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Mort'oxcr. consent cannot confer jurisdiction; and wlicrc

parties are not before the coin"t hy the fihni;- of their hbel.

tlie appearance of tlie ad\erse party cannot of itself v;\vc the

com-t jurischction. frre^iilarities in process nia\' be \\ai\ed

by a general appearance: l)ut where, as in this proceechn^-.

no stiit lias been instituted, we submit that Carey. Lyons

and Knij^ht were not before the District C Oiu't. and the\'

coidd not be brotig'ht into c<)iu"t by the stipulation, conced-

iniJ" to the latter all tlie effect claimed for it by. a])pellees.

Respectfully submitted.

STRUDwicK cK: iM^rrr:KS.

W'lTJJAMS. WOOD (K: UXTHICl'M,
i'roctors foi- .\pi)e11ant.
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MOTION TO DISMISS APPEAL.

Appellees hereby move the court to dismiss the ap-

peal in this cause for the reason that the decree appealed

from was not a final judgment, and therefore not one



from which an appeal might be taken according to

law.

The decree in this case was an award of damages in

favor of each of the libellants and intervenors in a fixed

sum to each, with a direction that the vessel libelled be

sold and the proceeds be paid into the registr}^ of the

court, but by its terms, the decree reserved other mater-

ial issues in the case for further determination by the

court.

(i) After fixing the amount of the appellees' several

recoveries the decree provided

—

"And it is further ordered that the claim of the inter-

vening libellant, C. Hennigar, be reserved for such
judgment or order as the court may deem just upon
such further hearing as may be had upon the issues

herein." (See Decree, Trans, pp. 405-407, Record
p. .

C. Hennigar mentioned was a libellant who had law-

fully intervened in the cause with leave, by the filing of

his libel and stipulation for costs before default entered.

(See Trans, pp. 12-13, 14 and 404, and Record p. .

The claim of Hennigar was for repairs made subse-

quent to the original libellant's claims, and he sought

priority over them. A stipulation signed by appellant's

proctors as well as the proctors for appellees, was en-

tered into in relation to the Hennigar libel as follows:

"It is hereby stipulated that the libel on account of

repairs herein originally filed, shall stand herein as un-

determined and an existing libel herein, and that the

present owners of said claim for repairs shall, if they so

desire, amend said libel and substitute for the original

libellent, the present owner of said claim for repairs

(Dated) November 30, 1897." (See Trans., p. 440, R.

P-

1



(2) And further, the decree appealed from did not

make any distribution of the funds to come into the

registry of the court or establish the priorities between

the libellants and intervening libellants, but b}^ its

terms, the decree expressly reserved the matters of dis-

tribution and priority for the further judgment of the

court. The decree in that respect provided

—

" That the marshall shall pay the proceeds arising

from such sale, after deducting the costs and expenses
thereof, into the registry of this court, there to await the
further order of the court in the premises as to the dis-

tribution of the same." (See Trans, p. 405-7.)

It is plain therefore from an inspection of the decree

itself that the court below, in entering the judgment

appealed from, did not complete its decretal action in

the case, but expressly reserved the cause for the decis-

ion and determination of further questions between the

parties from the decision of which future appeals might

lie, namely :

—

First—The question of the validity and amount of

the undetermined libel of Hennigar, and,

Second—The question of priority between the differ-

ent libellants and intervening libellants and the distri-

bution of the funds, as well as the adjusting of costs.

Leaving either of these questions open for future

decision, the decree would not be final and therefore not

appealable, for there can be but one appeal in a cause.

The test of a final decree is stated by Chief Justice

Waite to be as follows :

—

" That judgment is final for the purposes of a writ of
error to this court, which terminates the litigation be-



tween the parties on the merits of the case, so that, if

there should be an affirmance here, the courts below
would have nothing to do but to execute the judgment
already rendered. If the judgment is not one which
disposes of the whole case on the merits, it is not final."

Bostwick vs. Biinkerhoff.^ io6 U. S.,j.

The judgment here appealed from does not answer

this definition, for if it should be affirmed, the court be-

low would have still to determine on the other libel

pending, on the matters of priority and distribution.

From an error of judgment on these questions, a further

appeal would lie.

"Where thedistrict court of the United States, sitting

in admiralty, decreed that a sum of money was due, but
//le amount to be paid was dependent npan other claims

that fnight he established^ this was not such a final decree

as would justify an appeal to the supreme court."

(Syllabus.)

Montgomery vs. Anderson.^ 21 How.., jS6.

And in the same case the court in its opinion says:

—

" Under the act of Congress, no appeal would lie from
the district to the circuit court until there was a final

decree upon the whole case, that is, jiot zintilall the claims

on the money in the registry had been ascertained and
adjusted and the whole amounts of the proceeds of the

sale distributed by the decree among the parties which
the district court deemed to be entitled, according to

thei r re.spective priorities. '

'

Montgomery vs. Anderson, supra.

In the case of Mordeci vs. Lind.^ay, ig Hoiv., igg,

where the district court found in favor of libellants, but J
referred the matter to the clerk of the court " to ascer-



tain the charges to be made against the respective par-

ties to the suit," it was held not to be a final decree.

" A decree setting aside a transfer and ordering a
reference to ascertain amounts and priorities of creditor's

claims, is not final within the rule.

"

Talley vs. Curtain^ y C. C. A., i.

" A decree awarding a certain rate of salvage of the
proceeds is not a final decree, but at most only an inter-

locutory decree in the nature of a final decree," and in

the opinion Judge Story said :
—

" It was interlocutory

in its character for many purposes. It directed that the

charges and expenses ofkeeping and selling the property
and the fees and charges of the officers of the court to be
first deducted from the proceeds of the sale. Now the
exact amount of these charges and fees were not ascer-

tained and were necessarily open to further inquiry, and
might become matters of controvers}^ between the parties

in which they might have the right to take the opinion
of the court."

The Steamboat New England^ j Simmer^ ^95.

"In the district court the libel was dismissed and the
damages against the captors. There had been a refer-

ence to a commissioner to ascertain the amount of the

damages and before the report of the commissioner had
been acted upon, the appeal was taken," '•' ''' '•'

Chief Justice Marshall said: "The court has had the
question submitted in this cause under consideration,

and is of opinion that the appeal is not well taken. The
decree of the district court was not final in the sense of

the act of Congress. The damages remain undisposed
of, and an appeal may still lie upon that part of the

decree awarding damages."

The Palmyra^ 10 Wheat., ^02.

Benedict's Admiralty (2d ed.), page 345, lays down

the law in respect to what decrees in admiralty are final

so as to be appealable, as follows

:
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" The final decree is not that which decides upon the
substantial merits of the case, but that which completes
the decretal action of the court. If, therefore, there re-

main to be made any order,—for costs,—for confirma-

tion of a report,—for distribution, or other order which
is but a consequence of the decree on the merits, the

appeal cannot be entered until such order is made; that

is the final decree; not till then is it in a state for exe-

cution without further action of the court below."

And in Henry's Admiralty Jur. and Pro., p. 391, it is

said

:

"A decree in favor of libellants for an ascertained

amount payable out of a fund arising from the sale of a

vessel, but the amount paj^able in the decree depended
upon the ascertainment of other claims upon the same
fund and not adjudicated, is not a final decree and no
appeal will lie until all the claims on the money in the

registry have been adjudicated, and a final decree of

distribution has been entered, adjudging the respective

priorities and rights of the parties entitled."

Under the authorities we respectfull}^ submit to the

consideration of the court that the decree in this case

was not a final judgment from which an appeal would

lie, and this appeal ought, therefore, to be dismissed.

JOHN C. HOGAN and

PATTERSON & EASLY,
Fi'octorsfor Appellees.
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Appellees hereby move the court to dismiss the ap-

peal in this cause for the reason that the decree appealed

from was not a final judgment, and therefore not one



from which an appeal might be taken according to

law.

The decree in this case was an award of damages in

favor of each of the libellants and interveners in a fixed

sum to each, with a direction that the vessel libelled be

sold and the proceeds be paid into the registry of the

court, but b}^ its terms, the decree reserved other mater-

ial issues in the case for further determination by the

court.

(i) After fixing the amount of the appellees' several

recoveries the decree provided

—

"And it is further ordered that the claim of the inter-

vening libellant, C. Hennigar, be reserved for such

judgment or order as the court may deem just upon
such further hearing as may be had upon the issues

herein." (See Decree, Trans, pp. 405-407, Record

p. .

C. Hennigar mentioned was a libellant who had law-

fully intervened in the cause with leave, by the filing of

his libel and stipulation for costs before default entered

(See Trans, pp. 12-13, 14 and 404, and Record p. .

The claim of Hennigar was for repairs made subse-

quent to the original libellant's claims, and he sought

priority over them. A stipulation signed by appellant's

proctors as well as the proctors for appellees, was en-

tered into in relation to the Hennigar libel as follows:

"It is hereby stipulated that the libel on account of

repairs herein originally filed, shall stand herein as un-

determined and an existing libel herein, and that the

present owners of said claim for repairs shall, if they so

desire, amend said libel and substitute for the original

libellent, the present owner of said claim for repairs

(Dated) November 30, 1897." (See Trans., p. 440, R.

p.



(2) And further, the decree appealed from did not

make any distribution of the funds to come into the

registry of the court or establish the priorities between

the libellants and intervening libellants, but by its

terms, the decree expressly reserved the matters of dis-

tribution and priority for the further judgment of the

court. The decree in that respect provided

—

" That the marshall shall pay the proceeds arising

from such sale, after deducting the costs and expenses
thereof, into the registry of this court, there to await the

further order of the court in the premises as to the dis-

tribution of the same." (See Trans, p. 405-7.)

It is plain therefore from an inspection of the decree

itself that the court below, in entering the judgment

appealed from, did not complete its decretal action in

the case, but expressly reserved the cause for the decis-

ion and determination of further questions between the

parties from the decision of which future appeals might

lie, namely :

—

First—The question of the validity and amount of

the undetermined libel of Hennigar, and,

Second—The question of priority between the differ-

ent libellants and intervening libellants and the distri-

bution of the funds, as well as the adjusting of costs.

Leaving either of these questions open for future

decision, the decree would not be final and therefore not

appealable, for there can be but one appeal in a cause.

The test of a final decree is stated by Chief Justice

Waite to be as follows :

—

" That judgment is final for the purposes of a writ of
error to this court, which terminates the litigation be-



tweeii the parties on the merits of the case, so that, if

there should be an affirmance here, the courts below

would have nothing to do but to execute the judgment
already rendered. If the judgment is not one which
disposes of the whole case on the merits, it is not final."

Bosiwick vs. Bunkerhoff., io6 U. S.,j.

The judgment here appealed from does not answer

this definition, for if it should be affirmed, the court be-

low would have still to determine on the other libel

pending, on the matters of priority and distribution.

From an error of judgment on these questions, a further

appeal would lie.

" Where the district court of the United States, sitting

in admiralt}^, decreed that a sum of money was due, but

tJie amount to be paid ivas dependent npan other claims

thai might be established, this was not such a final decree

as would justify an appeal to the supreme court."

(Syllabus.)

Montgo7nery vs. Anderson., 21 Hoiv..^ ^86.

And in the same case the court in its opinion says:

—

" Under the act of Congress, no appeal would lie from

the district to the circuit court until there was a final

decree upon the whole case, that is, notimtil all the claims

071 the money in the registry had been ascertained and
adjusted and the whole amounts of the proceeds of the

sale distributed by the decree among the parties wh.ich

the district court deemed to be entitled, according to

their respective priorities.''''

Montgomery vs. Anderson, supra.

In the case of Mordeci vs. Lindsay, ig Hoiv., igg,

where the district court found in favor of libellants, but

referred the matter to the clerk of the court " to ascer-



tain the charges to be made against the respective par-

ties to the suit," it was held not to be a final decree.

" A decree setting aside a transfer and ordering a

reference to ascertain amounts and priorities of creditor's

claims, is not final within the rule."

Talley vs. dt-riain^ /CCA.,/.

" A decree awarding a certain rate of salvage of the

proceeds is not a final decree, but at most only an inter-

locutory decree in the nature of a final decree," and in

the opinion Judge Story said :

—
" It was interlocutory

in its character for many purposes. It directed that ^/ie

charges and expenses ofkeeping and selling the property
and the fees and charges of the officers of the court to be
first deducted from the proceeds of the sale. Now the

exact amount of these charges and fees w^ere not ascer-

tained and were necessarily open to further inquiry, and
might become matters of controvers}' between the parties

in which they might have the right to take the opinion

of the court."

The Steamboat New E?igland^ j Sumner^ ^g^.

"In the district court the libel was dismissed and the
damages against the captors. There had been a refer-

ence to a commissioner to ascertain the amount of the

damages and before the i eport of the commissioner had
been acted upon, the appeal was taken," '•"' * '='

Chief Justice Marshall said: "The court has had the
question submitted in this cause under consideration,

and is of opinion that the appeal is not well taken. The
decree of the district court was not final in the sense of

the act of Congress. The damages remain undisposed
of, and an appeal may still lie upon that part of the

decree awarding damages."

The Palmyra^ lo Wheat.
^
^02.

Benedict's Admiralty (2d ed.), page 345, lays down

the law in respect to what decrees in admiralty are final

so as to be appealable, as follows

:



" The final decree is not that which decides upon the

substantial merits of the case, but that which completes
the decretal action of the court. If, therefore, there re-

main to be made any order,—for costs,—for confirma-

tion of a report,—for distribution, or other order which
is but a consequence of the decree on the merits, the

appeal cannot be entered until such order is made; that

is the final decree; not till then is it in a state for exe-

cution without further action of the court below."

And in Henry's Admiralty Jur. and Pro., p. 391, it is

said

:

"A decree in favor of libellants for an ascertained

amount payable out of a fund arising from the sale of a

vessel, but the amount paj-able in the decree depended
upon the ascertainment of other claims upon the same
fund and not adjudicated, is not a final decree and no
appeal will lie until all the claims on the money in the

registry have been adjudicated, and a final decree of

distribution has been entered, adjudging the respective

priorities and rights of the parties entitled."

Under the authorities we respectfully submit to the

consideration of the court that the decree in this case

was not a final judgment from which an appeal would

lie, and this appeal ought, therefore, to be dismissed.



BRIEF ON THE MERITS.

STATEMENT OF THE FACTS.

We are not satisfied with the statement of the facts

contained in the appellant's brief. It is a very partial

and incorrect summary of the case as presented by the

record.

The trial court made no special findings of fact in the

case but a general finding only, that all the allegations

of the amended libel were sustained and proven by the

evidence. The appellant made no request for special

findings on any of the issues.

No bill of exceptions was ever prepared or settled, nor

indeed is there any exception whatever in the record

save only the general one noted at the foot of the decree

that "Claimant Joel P. Geer excepts and his exception

is allowed." (See Trans. P. 407.)

The rule of proceedure of this court, therefor, on ap-

peals in admiralty becomes important, for if the practice

of the Supreme Court prevails, this court cannot do

otherwise than to dismiss the cause and afiirm the judg-

ment of the lower court; but if it is the rule of the old

circuit courts prior to the creation of the circuit courts

of appeal, then they may sift and weigh the evidence

pro and con.

In the Fifth Circuit, (The Beeche Dene, 5 C. C. A.

208) it is held that the practice on appeals in admiralty
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to the circuit court of appeals, is "like the supreme

court practice." But in two of the other circuits (The

Philadelphian,9 C. C. A. 54, The Havalah, 48 Fed. 684)

it is held differently, but neither of these last two au-

thorities go so far as to hold that the circuit court of ap-

peals will re-examine and weigh the whole of the

evidence where there is no bill of exceptions settled, and

where there is no special findings of fact.

As the record stands in this case, this court could not

review the facts under the practice of the Supreme Court,

for it is there held (The Abbotsford, 98 U. S. 440), that

" The findings of facts by the circuit court in admiralt}'

is conclusive; and only rulings on questions of law can

be reviewed by bill of exceptions. ''' '•' ''' The decis-

ion of the court below in this respect is as conclusive as

the verdict of a jury when the case is brought by writ of

error."

See, a/so, The Benefactor, 102 U. S. 214, and The

Sylvia Handy, //j U. S. ^i^.

In a court like this, where the volume of business

must be large and the labor great, it would seem to be

a salutory rule to require that the issues be narrowed

by the settlement of a bill of exceptions or the entry of

special findings, instead of throwing the whole case open

to inquiry as to all of the facts as well as the law. But

should the court be of opinion that it is bound to weigh

the evidence and make its own findings, then we re-

spectfully submit that the following facts are proven :

I. That the Portland & Alaska Trading and Trans-

portation Co., with whom appellees contracted, were the



owners of the vessel pro Jiae vice, with full authority to

bind the vessel to the appellees for the fulfillment of

their contracts; that this company had full possession

of the vessel and manned and victualled her, and con-

trolled her navigation; that they held themselves out to

appellees and to the world as owners in fact, and appel-

lees had no knowledge or notice of claimant's interest in

the vessel; that the vessel was not employed differently,

from the terms of the lease in contracting to carry ap-

pellees;

2. That the vessel had entered upon the perform-

ance of its contract with appellees; that the passage

money had been paid; that the appellees surrendered

themselves and delivered their baggage and goods into

the charge of the agents and managing owner of the

vessel in control of the expedition ; that the vessel en-

tered upon the voyage and proceeded out to sea several

hundred miles and was compelled to abandon it only

because of her unseaworthy condition
;

3. That the abandonment of the voyage by the

Eugene was due entirely to her unseaworthy condition

and not to the perils of the sea or the act of God

;

4. That the damages awarded to appellees were not

excessive under the circumstances but fair and reason-

able;

5. That the appellees Lyons, Gary and Knight were

properly in the court below and were parties to the

record in whose favor a decree might enter.

Instead of entering here into a review of the evidence

establishing these facts, we will refer to the evidence
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more at large in discussing the several points raised in

appellant's brief in their order.

It is contended first by appellant, that the charterers

or lessees of the vessel ( The Portland & Alaska Trad-

ing & Transportation Co.) could not by their contracts

with appellees to carry them, bind the interest of the

general owner in the vessel to the performance of these

contracts. This raises a mixed question of law and

fact. We will review the evidence briefly bearing upon

this point:

FACTS.

(a) There is no question made by appellant but

that the charterers had the full possession of the vessel,

that they manned and victualled her, and controlled her

navigation. The lease or charter party says that the

owners "do hereby turn over the possession of the said

steamer Eugene to the said Portland & Alaska Trading

& Transportation Company." (See Appellant's Brief,

P- 7-)

On page 195 of the transcript (Record, p. ), the

claimant Joel P. Geer testified :

"Q. When was the possession of the boat delivered

to the AIcGuires, or the Portland & Alaska Trading &
Transportation Company?

"A. I suppose they took possession as soon as they

started from Portland with it. They had their own
captain. Captain Lewis, had possession of her of course.

I took her down to Astoria for him because he did not

know the river ver}^ well.
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"Q. They employed their own captain, crew and
pilot ?

"A. Yes sir.

"Q. Had full charge of the navigation of the vessel

from that on ?

"A. Yes sir; they had full charge."

The testimony of Jones, another part owner, was to

the same effect. (See Trans., p. 201.)

{b) With the knowledge and consent of the claimant

Geer, the Portland & Alaska Trading & Transportation

Co. held themselves out to the world and to appellees,

not as the charterers or lessees, but as the owners in

fact of the vessel, and appellees dealt with them believ-

ing them to be the owners.

In the published advertisements, the Portland &
Alaska Trading & Transportation Co. were always re-

ferred to as "the owners and managers" of the Eugene.

(See Trans., libellants' exhibits "A" to "J.")

In the agreement with Davidge & Co. the Portland

& Alaska Trading & Transportation Co. are again

mentioned as owners in the following language

:

" Whereas the said Portland & Alaska Trading &
Transportation Company, a corporation, are the mana-

gers and owners of the stern-wheel steamer Eugene, an

American registered boat, etc." (See Trans., p. 108.)

Furthermore the libellants were all strangers on the

Pacific coast, having recently arrived from the east.

(See testimony of Jacobi and Ruff, pp. ) . The

port of enrollment of the Eugene was Portland, Or., but

the libellants dealt with her agents and representatives



at Seattle, Wash., which was not her home port, neither

was it the residence of any of her owners nor of the

charterers, the P. & A. T. & T. Co., which was a Poit-

land corporation.

It is not pretended by appellant that the appellees

had any knowledge or notice of the claimant Geer's in-

terest in the vessel, or that they had knowledge of any

facts that would put them on inquiry.

{c) But aside from the foregoing facts, appellant has

expressly admitted that under the charter-party the

charterers had the authority and right to employ the

vessel in the very manner in which she was emplo\^ed

in entering into these contracts with appellees.

On pages 194 and 195 of the transcript the claimant

Geer testified :

"Q. What they did then in relation to these passen-

gers was no breach of the contract (charter-party) in

itself; if nothing else occurred they had that right

under the contract ?

''A. I suppose they did. What do you mean, //le

7'i^ht to transport passengers in the way they didf
"Q. Yes sir, as far as they had gone, or farther, if

the expedition had been successful ; but the breach of

the contract that you claim consisted in delays?

"A. Yes sir^ that is the breach of the contract that I
claim ^ delays.

"Q. And not the failure to deliver her there. You
say you took the whole risk of getting her through

safely ?

"A. I took the risk m3'self of the boat in case of

rough weather or anything.

"Q. You say it was an experiment?

'*A. Well I claim it was an experiment on my part.

**Q. And you took the chances of the result?
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''A. I took the chances of getting the boat up there

in the first place,"

Francis B.Jones, the other part owner with claimant,

on page 201 of the Transcript, testified

—

"Q. Mr. Jones, it was understood with the McGuires
(the P. & A. T. & T. Co.) that the Eugene would have
to be towed through by some other vessel?

"A. Either towed or conveyed in some way.
"Q. And it was talked of that the vessel would take

passengers, was it not?

"A. Yes, sir.

"Q. Even before the agreement (charter- party) was
signed?

"A. Yes, sir.

"Q. You mean a steamship to take passengers?

"A. Yes, sir.

"Q. And if towed to St. Michaels there the passen-

gers would be transferred to her—now the whole ar-

rangement was talked over and that was the very purpose

of their getting possession of the Eugene?
"A. K?5, to handle passengers andfreight.^''

Here is an admission that the vessel was not em-

ployed contrary to the terms of the charter-party.

[d) The claimant Geer was on board the Eugene,

when this very voyage was undertaken and remained on

board during the whole of the trip up to the time of its

abandonment, and knew all that was being done with

the boat and made no protest. (See testimony of Geer,

Trans., p.
)

[e] F. B. Jones, the joint owner of the Eugene with

claimant, was also one of the incorporators of the Port-

land & Alaska Trading & Transportation Co., and was

therefore an actual party to the contracts of that com-

pany made with appellees. (See Trans
,
p. 191 and

192, Testimony of Jones.)
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AUTHORITIES.

Upon this state of facts the court ought to hold with

the court below that the relation of the P. & A. T. & T.

Co., the charterers to the Eugene, was such as to bind

the vessel to a performance of the contracts entered into

with the appellants. It clearly brings the case within

the settled rule of law that wherever the general owner

charters or leases a vessel, giving to the charterer or les-

see the possession of the vessel and control of her navi-

gation, the latter is deemed to be the owner of the vessel

for the purpose of binding her to a performance of all

contracts made by him in that behalf.

''^Thc charterer of any vessel, in case he shall man,
victual and navigate her at his own expense or by his

procurement, shall be deemed the owner of such vessel

within the meaning of the provisions of this title,

* :i-- :;: ^ud SHcli vessel zvhen so chartered shall be liable

ill the sajne manner as when navigated by the owner
thei'eof.'''

R. S., Sec. 4286.

"If the general owner has allowed a third person to

have the entire control, management and employment
of the vessel, and thus become owner />;'(? hac vice, the

general owner must be deemed to consent that the

special owner or his master may create liens binding on
the interest of the general owner of the vessel as secur-

ity for the performance oi contracts of affreightment.''''

The Freema7i, 18 Hoiv. 182.

"Where the general owner allows the charterers to

have the control, management and possession of the

vessel and thus to become the owners for the voyage, he
must be deemed to consent that the vessel would be
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answerable for necessary repairs and supplies fnrnished

at a foreign port for the prosecution of the voyage."

The India^ i6 Fed. Rep. 262.

"Under the charter of a steam vessel by which the

charterer becomes the owner for the vo^^age and charged

with her navigation, the agent of the charte^^er can bind

the vessel for coal necessarily furnished to her in a for-

eign port, although the person furnishing the coal knew
of the charter, and knew that according to its terms, the

charterer was bound to furnish coal for the voyage."

The City of Neiu York.^ j Blatchford.^ iSy.

II.

The second point raised by appellant is that the con-

tracts with appellees were executory only and therefore

the jurisdiction of admiralty did not attach and the ves-

sel could not be held on a proceeding in rem.

This presents to the consideration of the court purely

a question of fact, for appellees do not contend, and did

not in the court below, that a proceeding in rern

will lie against a vessel to recover damages for the

breach of a purel}^ executory contract, but by an exam-

ination of the evidence in the case this court must be

convinced, as the court below was convinced, that these

contracts were not executory but that performance had

been entered ujDon. Indeed, it would seem to be but

triflinor with the time of the court, to uro^e that the con-

tracts were executory only.

And the court below nowhere held that a proceeding

in rem would lie upon a purely executory contract.

The original libels filed herein failed to allege that
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performance had been entered upon, (an allegation that

was supplied in tlie amended libels), and claimant ex-

cepted to the original libels on this ground. The court

below sustained the exceptions on that ground and deliv-

ered a written opinion in making its ruling. (See Trans,

p. 26 to 30). In its ruling there the court went to the

greatest possible length of the law in Claimant's favor,

holding that rights in rem did not attach b}^ the pay-

ment of the passage money—a holding which is not

directly supported by any previous decision. Yet not-

withstanding these extreme views of the trial Judge

upon the rule of the admiraltj^ law as to executory

contracts, still upon the amended libels and the proofs

offered at the trial, he found that the contracts were not

executory, but were partially executed and performance

had been entered upon. This is a question of fact to be

determined.

Now appellant cites in support of his position that

the court below ought to be reversed, this very decision

of Judge Hanford's, (the trial Judge), in this very case

and on the very point raised by appellant. (See Appel-

lant's Brief p. 31). It is certainly a most strange thing

that an appeal should be taken from the decision of a

court and that the opinion given by that court in render-

ing its decision, should be cited and relied on by the

appealing part}^ as an authority in law for the reversal

of that very decision, as is done by appellant here. At

the least this goes to show that the appellant is satisfied

with the rule of law applied to the case by the court

below, and that the grievance complained of is really

against the facts found.
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The following is a brief summary of the facts bear-

ing upon this branch of the case:

In July, 1897, Joel P. Geer and Francis B. Jones, the

then owners of the Steamer Eugene chartered that ves-

sel to the Portland and Alaska Trading and Transporta-

tion Company, a corporation at that time newly organ-

ized, and of which said Francis B. Jones was one of the

corporators and interested.

The Eugene at that time was a steamer registered

at Portland, Or., her home port, and all of the parties to

the charter were residents of Portland.

Geer and Jones afterwards incorporated under the

name of the Yukon Transportation Co., and transfeired

the Eugene, subject to the charter, to that company, as

manager of which company Geer defended this action

in the lower court and prosecutes this appeal here.

Immediately on the making of the charter-party, the

Eugene was delivered over to the charterers, the P. &
A. T. & T. Co., which company took full possession of

her, spent a large sum of money in overhauling and
repairing her, and employed their own crew, captain,

pilot, furnished the provisions and had full charge of her
navigation.

The Eugene was chartered to the P. & A. T. & T.
Co., for the purpose of engaging in the Alaskan trans-

portation business.

Thereafter and about August 15th, the P. & A. T. &
T. Co. placed an agent at Seattle, Wash., to sell passage
ou the Eugene expedition from Seattle to Dawson City,

N. W. T., to all persons desiring the same to the num-
ber of 300.

Extensive advertisements of the Eugene expedition

were circulated and sent out at Seattle, in the form of

bills and posters, and long and graphic descriptions of
the trip published daily in the daily papers of Seattle.

(See Trans., libellants' exhibits "A" to "J.")

In these advertisements the Portland & Alaska Trad-
ing & Transportation Company held themselves out as
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''''the oivncrs and managers'''' of the Eugene, and no sug-
gestion that they were charterers.

The expedition was advertised to leave Seattle on
August 24th, and a guarantee was published that all

passengers engaging passage would be landed at Daw-
son City, N. W. T., not later than September 15th,

1S97, and before the freezing of the Yukon river.

The advertisements were of the most alluring and
lavish character in their praise of the seaworthy condi-

tion of the Eugene, the experience of her captain and
pilot and their knowledge of Alaskan waters, as well

also as of the accommodations that would be afforded

passengers.

The rate to be paid by each passenger was fixed at

$300.00 for the full trip from Seattle to Dawson City,

and passengers were allowed to take 1500 pounds of

baggage and outfits.

The P. & A. T. & T. Co., charterers, engaged the

S. S. Bristol of Victoria, B. C, to tow the Eugene to

St. Michaels at the mouth of the Yukon river. (See

Trans., p. 108.)

E. B. McFarland, the general manager of the Port-

land & Alaska Trading & Transportation Co., was to

accompany the expedition, and did in fact accompany
it, in full charge and control of the passengers and their

effects.

The libellants, strangers in Seattle lately from the

eastern states, relying on the published advertisements,

bought passage on the Eugene expedition from Seattle

to Dawson City, paying three hundred dollars each
;

they dealt with the P. & A. T. & T. Co. through its

Seattle agent, and its president, H. P. IMcGuire, and
secretary, W. W. AIcGuire. The passage money was
paid in a lump sum direct to this compan}^, the charter-

ers of the Eugene, and at the same time the substance
of the published advertisements was repeated to them
by the agent and the two McGuires.

They were told to deliver their baggage and outfits

at the "Yesler Wharf," in Seattle, marked " In care of
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S. S. Eugene," and at that point this company would as-

sume control of tliem.

They delivered their goods according to instructions

at this wharf, and there, H. P. McGuire, president of the

company, and an agent of the company, took charge
of it.

At tliis time the plans of the expedition were altered

slightly; instead of leaving Seattle in tow of the Bristol,

it was fixed that the Hugene would leave Victoria, in

tow.

The passengers were told to present themselves at the

Yesler wharf in Seattle, and free transportation, food and
beds would be furnished them by the P. & A. T. & T.
C, to Victoria to join the Eugene expedition at that

point.

This was accordingly done; the passengers, including

the libellants, presented themselves at the wharf in Se-

attle, and were there met by H. P. McGuire who took

them in charge, assigned them to state rooms in the

Victoria steamer, paid their passage, accompanied them
to Victoria. On arriving at Victoria it was found that

the Eugene had not yet arrived and would be delayed

several days
;
whereupon McGuire took the passengers

to a hotel where he arranged to pay their expenses to

await the Eugene and the Bristol, and there McGuire
turned over the charge of the passengers to E. B. Mc-
Farland, the general manager of the company, and in

whose charge the passengers after remained. The pass-

engers were repeatedly assured by both McGuire and
McFarland that the baggage and outfits of the passen-

gers were under the care and control of the P. & A. T.
& T. Co., and all the details of the shipment had been
attended to.

On the arrival of the Eugene and Bristol, the expedi-

tion started, under the management and control of Mc-
Farland. The Bristol took the Eugene in tow in

Victoria harbor. The passengers themselves were put
on board the Bristol, but were on and off the Eugene at

will at different places on the voyage.
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The two vessels, the Eugene in tow of the Bristol,

continued the voyage for several hundred miles up the

coast. At Coraox, a wayport, they stopped to take on
coal, and there the baggage and outfits were shifted

from one vessel to another, the libellants, Jacobi and
Ruff testifying that portions of their outfits were seen

by them on board the Hugene at this point, and they
themselves were aboard of her.

After continuing on the voyage for a day or two
longer, the Eugene broke down and was unable to go
farther, and by request of E. B. McFarland, who was
present with the passengers, and by request also of

Capt. Lewis, captain of the Eugene, the expedition was
turned back and the Eugene towed into a place of safety

at Alert Bay, there to decide, by conference between the

passengers and McFarland and the captains of the two
vessels w^hat further should be done.

The Eugene was there examined by a committee of

the passengers in company v/ith Captain Lev/is, and all

including Captain Lewis of the Eugene, pronounced the

Eugene unseaworthy and unable to make the voyage;

and thereupon E. B. McFarland, as manager of the

P. & A. T. & T. Co., declared that the voyage was
abandoned, and by a speech publically made to the pas-

sengers, laid the whole blame to the unseaworthy con-

dition of the Eugene. Capt. Lewis of the Eugene was
present and assented to and concurred in all that Mc-
Farland did. McFarland delivered the following writ-

ten statement to the master of the Bristol: (See Trans,

p. ii8.)

Alert Bay, Sept. 6, 1S97.

Capt. James McEntyre^ Co^nmander S. S. Bristol:

Sir:—In view of tmseawoi^thy condition of Steamer
Eiigene rendering her luifitfor voyage to St. Michaels^

even with repairs it is impossible to make with means
available, and furthermore owing to the urgent request

of a large number if not all of the passengers aboard

the S. S. Bristol that said S. S. Bristol return to Vic-

toria, B. C, in consideration of which we hereby release

and absolve said S. S. Bristol, etc."
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^'Furthermore we hereby agree to indemnify and pro-

tect the S. S. Bristol and her charterers against any and

all claims which the passengers on board said S. S.

Bristol may make against said Bristol or her charterers

by virtue of and under tickets which they held as pas-

sengers on S. S. Bristol and under shipping receipts for

transportation of freight.

Portland & Alaska
Trading & Transportation Co.,

By E. B. McFarland,
Vice Pres. and General Mgr!'''

Captain Lewis of the Eugene also wrote and deliv-

ered to the master of the Bristol, a request that the voy-

age be abandoned and the passengers carried back. (See

Trans, p ).

The whole voyage was then abandoned, the Eugene

was towed back to Victoria and there the passengers

were left, and on the arrival of the Eugene at Seattle,

these libels were filed against the vessel.

On this state of facts we think the court must find,

with the court below, that performance had been entered

upon by the Eugene and the contract was not purely

executory as contended by appellant.

"The lien upon a vessel for the safe custody and

transport of goods to be shipped in her attaches at the

time of the delivery of such goods to her a^s^ents or

owners,

Pearce vs. The Thomas Newtofi, 41 Fed. 106.

We quote below at some length from the opinion of

the court in the case of Pearce vs. Thomas Newton,

above cited, because it is a review of the principal au-

thorities relied upon by the appellant here in his brief:
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"It is contended that the injuries were received before

the goods reached the vessel, and therefore no action in

rem lies. The proposition laid down in claimant's brief,

and for which he cites many authorities, is admitted.

It is:

'No lien on a vessel lies until a lawful contract of af-

freightment is made, and a cargo shipped under it.'

The words are used in numerous cases of authority.

The fallacy lies in an incorrect meaning attached to the

word 'shipped.' The sentence is in substance to be
found in the opinion of the supreme court in the Free-

7nan vs. Buckingham.^ ig How. 182^ cited in claimant's

brief, and is used with little variation of phrase in Vajt-

derwater vs. Mills., ig How. 82, and Pollard vs. Vintoii.,

10^ U. S. y-i2. In all these cases the question was
whether there was a contract of affreightment. In the

Freejuan vs. Bitckingha7n^ the master had given a bill of

lading for goods never shipped, and an assignee had
libelled the vessel. In Vanderwater vs. Mills the own-
ers of the libelled vessel had made a contract to carry

freight from a certain port to another, but had never
set their vessel to the proposed port of shipment. In
neither case had any goods been delivered to the master
of the vessel or its agents. In Pollard vs. Vi7iion^ lOj

U. S. 7-12^ Aliller J., says:

'Before the power to make and deliver a bill of lading

could arise, some person must have shipped goods under
it.

''' '^' '"^' In saying this we do not 7nean that the

goods 77iust have bee7i actually placed 071 the deck of the

vessel. If they come within the co7itrol a7id ciLstody of the

officers of the boat.ifor the purpose of shipme7it the C07i-

tract of carriage had com7ne7tced.''

The case of Bulkley vs. Cotto7i Co , 24 Hozu. j86^ is

one in which no lien could have been enforced ; did the

word 'shipped' bear the interpretation contended for.

The Bark Edwin, lying below the port of Mobile, had
contracted to carry 707 bales of cotton to Boston, and
the injury to the goods for which she was libelled hap-
pened by the explosion of the boiler of a steamboat em-
ployed to carry them from the wharf to the Kdwin, and
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before they reached the bark. Nelson, J., says in de-

livering the opinion of the supreme court

:

'The unloading of the vessel at the port of discharge,

upon the wharf, or even the deposit of the goods in the

warehouse, does not discharge the lien; '=' '" ''' and
we do not see why the lien may not attach when the

cargo is delivered to the master for shipment, before it

reaches the hold of the vessel.'

To the same effect is The Oregon, Deady 179, affirmed

in the Circuit Court on Appeal by Field, J."

See Pearce vs. The Thomas Newton.^ supra.

In Bulkley vs. Cotton Co.^ 24 How. jS6, it was held

that the lien on the vessel would attach upon the de-

livery of the goods to a lighter employed by the vessel,

and the court in its opinion said:

"The argument urged against the lien of the shipper
seems to go to the length of maintaining that in order to

uphold it there was a physical contact between the cargo
and the vessel, and that the form of expression in the

cases referred to is not to be taken in the connection

and with reference to the facts of the particular case, but
in a general sense, and as applicable to every case in-

volving the liability of the ship for the safe transporta-

tion and delivery of the cargo. But this is obviously

too narrow and limited a view of the liability of the ves-

sel. There is no 7iecessary physical conjiection between
the cargo and the ship as a foundation upon whicJi to rest

this liatjility.^^

"Where an ocean steamer is making regular voyages
to port, and for any reason she is unable to reach such
port, and the agent of her owner charters a steamboat to

take the passengers and freight down the river to such
steamer and bring back her cargo, a delivery of the

goods under such circumstances to the steamboat for

the purpose of being conve3'ed to the steamer, is a de-

livery to the latter and she is thenceforth bound."

The Oregon., Deady., lyg.
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"It does not require physical contact between the

cargo and the ship to create the lien, nor does the mere
unlading of the merchandise on the wharf or even in

the warehouse discharge the lien, but a constructive pos-

session is sufficient to support it."

Henry^s Adm.Jtir. & Pro.^p. i8o.

"Delivery to a carrier should be according to the

usage of the business and is either actual or construc-

tive; and the delivery is complete if the master, mate,

or other agent of the ozuner^ receives them at the ship

or on the wharf or in the warehouse.''''

2 Parson''s on Contracts, pp. 775, <5, y.

A vessel carrying passengers for hire stands on the

same footing of responsibility as one carrying merchan-

dise, the passage money in the one case being equal to

the freight in the other.

The Moses Taylor, 4 Wall., 411.

The Abeffoyle, i Blatch., j6o.

" There is no difference in point of law between
common carriers on laud and common carriers b}'-

water." (Judge Story.)

King V. Shepherd, j Story, ^^g.

"A general ship is a common carrier."

The Saratoga, 20 Fed., 86g.

" If there is an agreement that property intended for

transportation by a carrier may be deposited at a partic-

ular place without express notice to the carrier, such
deposit without notice is a delivery. The acceptance

by the carrier is complete and his liability fixed when
ever property thus comes into his possession."

Pratt vs. R. R. Co., 95 U. S.y 4^.
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The appellees in this case had performed the contracts

on their part as far as it was in their power. They paid

the passage money in full; they delivered their goods

to the officers of the company, and snrrendered them-

selves into the control of the manager of the expedi-

tion and the captain of the vessel, and they departed on

the voyage.

Nelson, J.,
the distinguished admiralty judge, held in

an elaborate opinion, that the payment alone of the

passage money by a passenger was such a performance

of the contract in itself, that a lien upon the vessel

would attach in his favor from payment of the passage

money alone.

The Pacific, i Blatch., s^9-

The authority of The Pacific is recognized in the case

of The City of^Baton Rouge, ig Fed., 461, where it is

said that the payment of the passage money is so far a

performance of the maritime contract in itself, that the

jurisdiction of admiralty attaches.

And in the case of Scott vs. The Ira Chafi'ee, 2 Fed.

Rep., 404, cited in Appellant's brief and relied on as a

leading case in favor of his position here, the court,

commenting on the case of The Pacific in the / Blatch.,

says,
—" But it would seem that the decision there

" might also be sustained upon the ground that the

" libellant himself had partly performed his contract by

" the payment of the passage money, and his preparations

" for settlement in California. / do not deem the case

" inconsistent with the other authorities which hold that
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" ill cases of purely executory contracts the libellant

''cannot proceed against the vessel."

But in the present case there had been an entry upon

performance, and a part performance by the vessel her-

self.

III.

The third point made by appellant in his brief is, (i)

that the abandonment of the voyage by the Eugene was

due to the bad weather encountered, and (2) that the

whole expedition was but an experiment. For these

reasons it is claimed that the Eugene was released from

liability.

No more than the ordinary weather of that region was

encountered on the voyage. There was a stiff wind but

no witness on the stand in the whole case said there was

a storm. The whole evidence shows clearly that the

abandonment of the voyage was due to the unseaworthy

condition of the Eugene.

As to the matter of its being an experiment, it is cer-

tainly a strange claim that one can enter the business

of a common carrier and after making default and failure

upon his contracts to carry, make a good answer to the

injured part}^ by sa3nng the business was an experi-

ment. Common reason and the law are against this.

" Whoever undertakes the business of a common

carrier of persons is bound to know the hazards to

which it is exposed."

Saltonstall vs. Stockton^ Taney''s Rep.^ 11.
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IV.

The fourth point raised by appellant's brief seems to

us to be but a repetition in another form of the same

question raised in the second point and there discussed

in this brief It is idleness to say, in the face of the

evidence, that no breach of the contracts to carry was

shown.

V.

It is insisted by appellant that the sum of $800 dam-

ages awarded to each of the libellants was excessive, but

we think that on a review of the evidence the court will

be satisfied that the amount is not unreasonable.

The libellant Ruff was a machinist and mechanical

engineer, and before going on this trip, was foreman in

a large manufacturing plant
;
Jacobi testified that he

was capable of earning from $5 to $10 a da^^ at his trade

on contract work.

But the hardships and perils they were exposed to is

an element to be considered in fixing damages, and the

disappointment in not reaching their destination at all,

and necessitating their waiting over another year to

make the trip.

All things considered, the damages allowed were low

and by no means excessive or unreasonable.

VI.

The last point raised by appellant is that, as to the

intervening libellants, Lyons, Knight and Gary, they

were never in court at all, and the court had no jurisdic-

tion to render any judgment whatever in their favor.
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On November 6tli, 1897, the intervening libellants,

Lyons, Knight and Gary, prepared and delivered to the

clerk of the court below, their libel in intervension.

f'See printed Record, p. 360 to 367.)

On application an order of court was made below

granting leave to file intervening libel, and the follow-

ins: order was endorsed thereon:

"Upon motion of proctors for libellants made in open

court, leave to file the foregoing intervening libel is

hereby granted ; four days to answer.

"Nov. 6, 1897. C. H. Hanford,
Judge of said CourtP

(Printed Record, p. 366.)

On November 5th, this intervening libel of Gary,

Lyons and Knight, was duly served on proctors for

claimant, and their admission of service endorsed as

follows

:

"Service of the within paper on the undersigned this

5th day of November, 1897, is hereby admitted.

Williams, Wood & Linthicum, and
Strudwick & Peters,

Attorneys for Claimant. ^^

(Record, p. 366.)

The clerk of the court below made the following en-

dorsement upon the libel

:

"Intervening Libel of Walter M. Garey, et al. pre-

sented and offered for filing in my office, and fee for fil-

ing paid to me, Nov. 6, 1897, but withheld from filing

awaiting stipulation for costs.

R. M. Hopkins, Clerk^

By H. M. Walthew, Deputy:'

(Record p. 366 67).

On Nov. 20th, thereafter, a stipulation was entered

into between the respective proctors for the libellants,
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the claimant and the intervening libellant, in the follow-

ing words :

"It is hereby stipulated and agreed by and between
the parties to the above entitled action, that upon the

filing of this stipulation the above cause may be set

down for trial by the court so as to be tried on the 27th

day of Nov. 1897, as early a date thereafter as the court

may fix.

It is further stipulated that the cause^ as to the inter-

vening libellanis herein^ shall be submitted and tried at

the same time as the principal cause and shall abide the

issue therein ; that the answer of the claimant herein

shall stand as the anszver to the interveniiig libel, and
all evidence introduced in reference to libellants Jacobi
and Ruff, shall be considered as applying also to inter-

vening libellants; and all evidence on behalf of claim-

ant shall be considered against said intervening libel-

lants.

Nov. 20, 1897. (Signed)

Strudwick & Peters and
WiELiAMS, Wood & Linthicum,

Proctorsfor Claimant^

John C. Hogan,
Proctorfor L ibellajt /;

Patterson & Easly,
For Intervening Libellant andfor

Libellanti'^

(Record p. 368 and 369.)

Cary, Knight and Lyons were considered as parties

to the cause throughout the taking of the testimony.

(See Record p. 175.)

The decree of the court in relation to the intervening

libellants provided;

"And a stipulation having been duly entered into and
filed in this cause by the respective parties, wherein it
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is stipulated and agreed that the intervenors, Fred M.
Lyons, Walter M. Gary and Edward J. Knight shall

abide the result of the trial of the issues between
libellants and claimant herein, and shall be entitled to

the same recover}^, * * * j|- jg ordered, etc.

(See Record p. 307-8.)

Appellant fails to point out in his brief on what

grounds he bases his conclusion that the intervening

libellants, Gary, Knight and Lyons were not before the

court below as parties, but we assume that it is because

of their failure to file a stipulation or bond for costs

below.

We concede that no bond for costs on behalf of such

intervenors was filed, but this was a mere irregularity

which the appellant waived below.

Appellant never raised the objection in the court

below that no bond for costs by the intervenors was

o^iven. Had this been done the court below would no

doubt have directed the bond to be entered into and on

default of the same, dismiss the intervening libel. But

appellant chose to deal with the intervenors, by putting

in an answer to the intervening libel (or what was the

same thing, agreeing that the answer to the principal

libels, should stand also as an answer to the libels in

intervention), and by stipulating with the intervenors

to abide the result of the trial on the libels in chief

It is true that in admiralty, anything going to the

jurisdiction of the court over the subject matter cannot

be v/aived by the parties, but one merely affecting the

personal rights of a party in a matter of procedure, is

waived unless objection is made.
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That a bond for costs in admiralty is waived unless

objection be reasonably made, see

Polydo7i vs. Prince^ Warc^p. 402.

" If a claimant is admitted without objection (that no
bond is filed) and allegations or pleadings on the merits

are subsequent!}^ put in, it is an admission that the

claimant is rightly in court and capable of contesting

on the merits."

Henry^s Ad.Jiir. & Pro., p. ^41.

U. S. vs. 422 Casks of IVtJie, i Peters {Supreme

Court), S4J.

In this case the answer of the appellant to the libel of

the intervenors, by stipulation, was an admission on his

part that the intervenors were properly before the court.

Ganes vs. Travis, Abb. Adm. 2gj.

In rendering its decree the court followed the agreed

terms of the stipulation between the parties, then on ap-

peal taken, the appellant for the first time raises the ob-

jection that no bond had been filed by the intervenors

with whom before he stipulated. It would seem that

the objection conies too late.

On the whole case, we respectfully submit that the

court below committed no error, and that its judgment

ought to be afiirmed.

Respectfully submitted.

JOHN C. HOGAN and

PATTERSON & EASLY,

Proctorsfor Appellees.
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JOEL P. GEER,
Claiynant and Appellant^

WALTER M. CARY, FRED M. LYONS
and EDWARD J. KNIGHT,

Intervenors and Appellees.

PETITION FOR REHEARING.

The appellees herein respectfully petition the Court

for a rehearing and in support of said petition say

:

That the uncontradicted evidence in this case shows,

that the Eugene and the Bristol were to make the trip

from Victoria to St. Michaels together, the Eugene in tow

of the Bristol, and that the vessels started in this manner



aud proceeded about 600 miles on the voyage, when the

voyage was abandoned on account of the unseaworthy

condition of the Eugene. In the trial Court two cases

were cited and relied upon which by oversight were

omitted from the original brief, and upon a point which

was also one of the principal points argued in the case

below.

From the foregoing Statement of Facts we contend

that the Bristol and the Eugene were in law, one ship.

In the case of The Civilla and The Restless^ loj U. S.

jR., (5p9, it was decided that a tug and ship in tow, were

in law but one vessel. If this is the law then the Bris-

tol with the Eugene in tow, when they started on the

voyage to St. Michaels were but one vessel, and if the

goods and passengers were on either vessel they had a

lien against either one or both of the vessels. The

question whether the appellees' goods and the appellees

themselves were on one or the other of the vessels con-

stituting the combined vessel would be as immaterial as

the question whether their goods were on the deck or in

the hold of the vessel. The Eugene was a part of the

vessel and she is liable just the same as any other por-

tion of either vessel or of their apparel or tackle would

have been. The goods and passengers were on board

the combined vessel and the vessel that furnished the

motive power and tlie Eugene in tow were a part and

parcel of the whole affair and each part was liable for

breach of contract.

The case of the lV?n. Mtwlagh^ in ijtii Fed. Rep.^

^59, is very similar to the one at bar. In that case the
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tug Will. Miirtagh was towing the barge A. Servis

loaded with coal and the barge on account of her unsea-

worthiness sank and the owners ot the coal libeled the

tug for the value. Tha coal belonged to one person
;

the sunken barge to another ; and the tug to another.

It was held (opinion by Justice Brown) that the owner

of the tug and tow, both concurring in the trip, should

be held liable, and that the owner of the coal was en-

titled to a lien against the tug for the full amount. No

part of the coal was ever on board the tug, but never-

theless the tug was held responsible as a part of the ex-

pedition.

Upon the authority of these two cases it is respect-

fully submitted that in the case at bar the Eugene

was a part of this expedition ; the owners of the Bristol

and the Eugene were both concurring in a common ex-

pedition, and for the purpose of this expedition the two

boats were one. The object and purpose of this expe-

dition were to take the passengers and baggage and the

Eugene herself to the port of St. Alichaels. This com-

bined expedition failed and why is not a separable and

integral part of this combined expedition (the Eugene)

answerable for the results of failure? Had the Bristol

steamed away by herself with the freight and passen-

gers and the Eugene followed at another time with

neither freight nor passengers the opinion of the Court

would cover the case. But they went tied together as

one boat. If they were tug and tow and one vessel it is

difficult to escape from the conclusion that any part of

that vessel is liable. The lien in admiralty, where it



exists, binds the whole ship, her furniture, apparel and

tackle. If the Bristol and Eugene had both been in the

jurisdiction of the Court they would have both been

liable. If the Bristol alone had been here she would

have been liable ; if one of her life boats had come into

the jurisdiction it would have been liable. The Eugene

herself was but a part of the combined boat, and she

too, it appears to us, should be liable.

For these reasons we respectfully urge that in a case

so important to the appellees the Court will grant us a

rehearing.

Respectfully submitted,

JOHN C. HOGAN AND

PATTERSON & EASLY,
Proctors for Appellees.

We the undersigned Proctors for Appellees herein do

hereby certify, that in our judgment the foregoing

petition for rehearing is well founded in law and fact,

and said petition is not interposed for delay.

JOHN C. HOGAN and

PATTERSON & EASLY.
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In the Circuit Court of the United States, in the District of

Idaho, and in the Central Division thereof.

FRANK O. EiOBERTSION,

Plaintiff,

VS.

BLAINE COUNTY,
Defendant.

Complaint.

This plaintiff, a resident of Miles City, Sta'te of Mon-

tana, and a citizen of siaid State, complains of said de-

fendant, Blaine county, a county of tbe State of Idaho,

and a public political corporation organized and

existing under the laws of the State of Idaho, situate in

the Central Division of the District of Idaho, and com-

plainiing, avers: ,

I.

That this plaintiff is, and at the time of the commence-

ment of this action, and at the several times herein men-

tioned was, a citizen of the State of Montana, domiciled

therein.
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II.

That the defendant is, and at and during all the times

herein mentioned since March 5th, 1895, was a county

of the State of Idaho, situate in the Central Division of

the District of Idaho, and was and is a body politic and

corporate, organized and existing by and under the laws

of Idaho, and as such has power to sue and be sued.

III.

That prior to, and from and after 1880, and continuous-

ly to March 5, 1895, there was in Idaho a certain county

of Idaho, known, named, and being Alturas county, and

that during all the times of its existence it was a body

politic and corporate, a puiblic political corporation and

county of Idaho; that in 1883, and down to 1889, said Al-

turas county embraced within its borders all the lands

and property in the territory of Idaho which now form all

of said Blaine coamty, all of Lincoln county, all of Elmore

county, and portions of Bingham, Bannock, and Fremont

counties.

IV.

That the Legislature of the then territory of Idaho, by

an act entitled, "An Act providing for the erection of a

courthouse and jail at Hailey, the county seat of Alturas

county," approved February 8, 1883, authorized and re-

quired the said county of Alturas to erect a county court-

house and jail at the to\\Ti of Hailey, the county seat of

said county, and for that purpose authorized and requir-
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ed said Alturas county to issue forty thousiand dollars

in negotiable bonds, in denominations of five hundred

dollars and one thousand dollars, bearing interest at the

rate of six per cent per annum, payaible January 1st of

each year, and required that the principial of said bonds

become due and payable November 1, 1891, and that said

bonds should be registered and numbered, as mil more

fully appear by reference to said act; and said act pro-

vided that "The Board of County Commissioners of said

county shall, at the time of levy of county taxes, include

therein a levy of sufficient tax to meet the interest and

principal of said bonds as the same shall become due,

and the tax so levied shall be known as the Courthouse

Bond Tax, and shall be collected as other taxe-s are col-

lected, and shall constitute a separate fund, and shall be

used for no other purpose. And for the payment of said

bonds, principal, and interest, all the taxable property

of said county is hereby pledged."

V.

That under and in pursuance of said act the principal

officers of said Alturas county caused said courthouse

and jail to be erected at said town of Hailey, and the

same was so erected and accepted and used, and is stilJ

used by the defendant as a courthouse and jail.

VI.

That under the provisions of said act the Board of

County Com;missioners of said Alturas county secured

the engraving and printing of said bonds, and placed the
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same in the hands of the county treasurer of said Alturas

county, who thereupon negotiated and sold the same, as

required by said act, and not otherwise; and no expem:e

whatever that was incurred in carrying out the provi-

sions of said act and building said courthouse and jail

was charged to or paid out of any funds other than arose

from the sale of said bonds.

VII.

That said bonds are dated May first, 1883, and became

due and payable November first, 1891, and that at the

time tliey were negotiated they were numbered in two

series—that is to say, the thousand dollar bonds were

consecutively numbered in one series, and the five hun-

dred dollar bonds were consecutively numibered in a dis-

tinct series, and they were payable to bearer at the office

of the county treasurer of said county, at Hailey, the

county seat of said county; bore interest at the rate of

six per cent per annum, payable January first of each

year, except the interest from January first to Novem-

ber first, 1891, which was payable at the maturity of said

bonds; and a part of said bonds are in the denominatiou

of one thousand dollars each, and the residue ajpe in the

denomination of five hundred dollars each, and each of

said bonds expressed on its face the amount for which it

was issued, when due, and the rate of intei'est, and was

signed by the chairman of the Board of County Ooanmis-

sionei-s of said county, was attested by the clerk of siaid

board with his seal, and was countersigned by the treas-

urer of said county, and by him numbered and register-
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•ed.; and each of said bonds, wben negotiated, had inter-

est coupons attached, payable to beiarer, whereby said

Alturas county p'romised to pay to beiarer the interest

that should accrue on said bonds, as the same became

due, as aforesaid; and each of said bonds, except as to the

numlber thereof, which are consecutive, and the pfrincipial

sum, which is either one thousand dollars or five hun-

dred dollars, is in words and figures as follows, to-wit:

(United Stiates) (No. 19.) (Territor-y)

( of America. ) Alturas County. (of Idaho.)

OOURTHOUiSE BOND.

(1500)

Know All Men by These Presents, that the county of

Alturas, in the Territory of Idaho, acknoiwledges itself

to be indebted, and for value received promises to pay to

H. G. Knapp, or bearer, the sujm of (five hundred dollars),

lawful money of the United States of Aoneriea, at the of-

fice of the county treasurer of Alturas county, at Hailey,

the county seat thereof, on the first day of November, in

the year of our Lord one thousand eight hundred and

ninety-one, with interest thereon at the rate of six pei*

cent per annum, piayable annually on the first day of Jan-

uary, of each year at said county treasurer's office, ujpon

the presentation and surrender of the annexed coupons

for said interest, as they severally become due. This

bond is executed and issued fo^r the piurpose of erecting

a courthouse and jail at Hailey, in Fiaid county, and under

the provisions and in pursuance of an act of the legisla-
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tive asseonbly of the territory of Idaho, entitled "An Act

providing for the erection of a coui'thouse and jail at

Hailey, the county seat of Alturas county," and approv-

ed February 8 th, A. D, 1883.

In testimony whereof, and in accordancie with said act,

the county of Alturas hereby pledges its full faith, cred-

it, and property for the punctual payment of this bond

and the interest thereon, as aforesaid, and has authorized

the same to be signed by the chairman of the Board of

County Commissioners of said county, attested by the au-

ditor and recorder, ex-officio clerk of said board, with hi ••

official seal, and countersigned by the treasurer of said

county, as witness their hands and said official seal af-

fixed hereto at said county.

Executed at Hailey, the county seat of said Alturas

county, this first day of May, A. D. 1883.

J. K. MORKILL,

<7hairman of the Board County Commissioners of Alturas

county, Idaho Territory.

Attest

:

[Seal] a B. FOX,

Clerk Board of Commissioners.

Countersigned:

J. M. BURKEiTT,

County Treasurer.

(On back of bond as follows:)

No. (10). Alturas County Courthouse Bond. <f5(K)).

Batc^ 1st May, 1883. Payable Nov. 1st, 1891. Interest

6 per cent petr annum. Payable annually on the first day

of January.
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And the interest coupons attached to each of said

hond-s when they were negotiated, a« aforesaid, were con-

secutively numibered from one to nine, bore the nnmiber

of the bond to which they were attached; and except as

to the numbers of the coupons, the number of the bond

to which they were attached, and the date of payment,

and the amount of the coupon, which was the amount of

the interest due upon the bond at the niiaturity of the

coupon, said interest coupons were in words and figures

following-, to-wit:

<^o- 8.) (130.00)

The County of Alturas, in the Territory of Idaho, will

pay to bearer (thirty dollars), at the office of the county

treasurer of said county on the (first day of Januaiy, A.

D. 1891), being interest due at said date on bond (No. 19,

Nineteen).

J. K. MORRILL,
Chairman Board of County Commissioners, Alturas Coun-

ty, Idaho Territory.

C. B. FOX,

Clerk of Board of County Commissioners.

Countersigned

:

J. M. BURKET1\

County Treasurer.

That at time said bonds were so issued under and b^

the provisions of said act, J. K. Morrill was of the Board

of County Commissioners the chairman and acting chair-

man of said Alturas county; that C. B. Fox was, at time

said bonds were is«*ued, the auditor, recorder, and clerk

of Board of County Commissioners of said county, and



.8' Frank C Robertson

acting as such; that at time said issue of bonds was made

J. M. Burkett was the treasurer and acting treasurer of

said county, and that each of said persons signed and

each executed and united in the execution and issue of

said bonds, as the respective office of each required in

the making, signing, executing, and issue of said bonds

under the orders and directions of the then Board of

County Commissioners of said Alturas county, and so do-

ing and acting were respectively each performing the du-

ties of their respective offiee, and were each and all fully

authorized, empowered, and required to so make, sign,

issue, and on behalf of said county execute and issue said

bonds, as above set forth; and that said iDonds were of

the legal and valid inde'btedness of said Alturas county

from and after the issue of the same, during all the sub-

sequent existence of said Alturas county, and until crea-

tion of Blaine county, and were so recognized by said Al-

turas county and the officers thereof, and subsequently

by Blaine county and its officers, in all matters of suit,

settlement, and of county affairs, down to time of bring-

ing of this action; and that while said bonds and coupons

were owned and held by the predecessors in ownership of

plaintiff, the said interest coupons were paid as same

became due, down to time coupons No. 7 became due, and

that Blaine county recognized said indebtedness as a le-

gal and valid obligation and debt legislated upon it, and

promised to pay the same until the time of the institu-

tion of these proceedings, when it claimed that the in-

debtedness was barred by the statute of limitations; and

no other defense has ever been set up or claimed on or

against said indebtedness.
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VIII.

That before maturity of said bonds, and before any of

the coupons attached as aforesaid became due, six of said

bonds, of the denomination of one thousand dollars each,

and num'bered in the series of one thousiand dollar

bonds, as No. 5, 6, 7, 8, 9, and 10, and six of said bonds

of the denomination of five hundred dollars, and num-

bered In the series of five hundred dollar bonds, as No. 2

and 19, 37, 38, 39, and 40, amounting in all to the princi-

pal sum of nine thousand dollars (9,000), part of said

bonded indebtedness of forty thousand dollars, with in-

terest coupons for all the interest to accrue thei-eon up to

the time of maturity of said bonds, thereto attached,

were purchased and owned by a bona fide purchaser, for

value, who was then a citizen and resident of the State of

New York, and who thereafter removed to and beoaane,

and, as affiant is informed and believes, continues to 'be,

a resident and citizen of the State of Washington, and

who never was, and is not now, a resident or citizen of

the State of Idaho, and who sold and delivered the same

to the assignor and grantor of the same, for value, to this

plaintiff, who is now the bona fide owner and holder of

the bonds and coupons in this allegation described.

IX.

That no part of the piincipal of said twelve bonds

hereinbefore particularly described, amounting to the

sum of nine tliousand dollars, asi aforesaid, part of said

bonded indebtedness of forty thousand dollars, has been

paid, and the said sum of nine thousand dollars, besides
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interest, became due thereon an the first day of Novem-

ber, 1891, and is now due, and was, at the commencement

of this action, due, owing, and payable upon the said

bonds above described and numbered from said defend-

ant to this plaintiff.

That of said coupons attached to said bonds when is-

sued and negotiated, as aforesaid, coupons Ko. 7, due

January 1, 1890, each for sixty dollars, interest for the

year 1889; coupons No. 8, due January 1, 1891, each for

sixt}' dollars, interest for the year 1890; and coupons No.

9, due at maturity of said bonds, November 1, 1891, each

for fifty dollarsi, interest from January 1, 1891, to Novem-

ber 1, 1891, attached to and for interest on said one thou-

sand dollar bonds; No. 5, 6, 7, 8, 9, and 10, respectively,

of the series of one thousand dollar bonds; and coupons

No. 7, due January 1, 1890, each for thirty dollars, inter-

est for the year 1889; coupons No. 8, due January 1, 1891,

each for thirty dollars, interest for the year 1890; cou-

pons No. 9, due at maturity of said bonds, November 1.

1891, each for twenty-five dollars, interest from January

1, 1891, to November 1, 1891, attached to and for inter-

est on said five hundred dollar bonds numbered 2, 19, 37.

38, 39, and 40 of the series of five hundred dollar bonds,

at time it was issued and negotiated, amounting in the

aggregate to the sum of 3^1,590 (besides interest from ma-

turity) have not been paid (nor any part or portion of

them), and the same are now, and were at the com-

mencement of this action, due and owing upon said cou-

pons from said defendant to this plaintiff, together with
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legal interest thereon from the several times when said

coupons were due, as aforesaid.

XI.

That said bonds and coupons were, as they respective-

ly matured and became due, and at the several times

they became due and payable as aforesaid, presented for

payment to the treasurer of said Alturas county while it

still existed, and to the treasurer of Blaine county since

the creation thereof, and payment thereon demanded by

the holder thereof, and payment thereof, or any part

thereof, was refused, on ground that there was no money

in the treasury applicaible to payment thereof. And
plaintiff avers that the Board of County Commissioners

of said Alturas county neglected and refused to levy any

tax to meet the interest and principal or interest or prin-

cipal of said bonds as they became due (or otherwise or at

all), as required by said act of the legislature, in pur-

suance of which they were issued, and neglected and re-

fused to levy any tax to pay the principal of said bonds or

said coupons, so owned and held by the plaintiff, or any

part thereof, and continued to so neglect and refuse to

levy any tax to pay said bonds and coupons, or any part

thereof, down to the time said Alturas county was abol-

ished; and plaintiff avers that on the first day of January,

1890, when said coupons No. 7 matured and became due

and payable, there was no money in the treasury of Al-

turas county legally applicable thereto, for the payment

of said coupons or any portion of them, and from thence

hitherto there has been no money in the treasury of said

Alturas county dow^n to the time it was abolished, for
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the payment of the coupons held by plaintiff, or any part

or portion of them; and that the then treasurer of said

county in replj' to said demands of payjuent so wrote and

infonmed the holder of said bonds and coupons that he

could not pay the same for want of funds, and that since

the creation of said Blaine county there has never been

any levy of a tax to pay said bonds and coupons^ or any

part or portion thereof, held by plaintiff, by the commis-

sioners of Blaine county, and that since Blaine county

has ibeen created there have never been any moneys or

funds in the treasury of Blaine county applica,ble to the

paymient of said bonds and coupons owned by plaintiff,

or any part or portion thereof, and that there has never

been any levy of a tax to pay said bonds and coupons, or

any part or portion of them, either by Alturas county or

by Blaine county, or by any officer or officers thereof,

since 1889, and that there is not now and never was any

money or funds in the treasury of Blaine county legally

applicable to the payment thereof, and that there was

not, during the ejtistence of Alturas county, any money

or funds legally applicable to the payment of said bonds

and coupons, or any part or portion thereof, nor during

the entire existence of Alturas county was any tax levied

to provide for payment of or on the same, or any attempt,

by tax or otherwise, to provide for payment of or on the

same; that demand for payment being made, the defend-

ant and its treasurer replied in writing substantially

that the same could not be paid for want of funds, and

that there were no moneys in the treasury applicable to

payment of same.
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XII.

That the amount in controversy between the plaintiff

and the defendant in this action is the sum of ten thou-

sand five hundred and ninety dollars (|10,590), exclu-

sive of interest, and plaintiff is entitled, by the laws of

Idaho, to interest at the rate of ten per cent per annum

upon the principal of said bonds from the tiime they came

due, and to like interest upon said coupons from the

times they came due respectively.

XIII.

That on March 7, 1889, the then territory of Idaho di^

vided said Alturas county, and from the territory there-

of formed the counties of Elmore and Logan, and also

gave a large portion of said Altunas county to Bingham

county, and in said division act enacted that the indebt-

edness of old Alturas county, except this said bonded

courthouse indebtedness, should be ratably apportioned

by accountants appointed for that purpose between the

counties of Bingham, Elmore, Logan and Alturas, as then

constituted, but that the said courthouse bonded indebt-

edness should be and remain the indebtedness of Alturas

county. Thereupon the county of Alturais, and the offi-

cers and people thereof, declared that said apportion-

ment wais unfair to Alturas county, and illegal, and that

the said courthouse indebtedness should also be apipor-

tioned and divided between said new counties and Bing-

ham and Alturas county, and from thence refused to levy

any tax to pay said bonds and coupons, and refused to

appoint accountants under said act to adjust said indebt-
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edness, or to do any other act or thing to provide for or

rec-ognii^e said bonded courthouse indebtedness, and con-

tinued s<) to deny said indebtedness down to Aug., 1894,

the time said Alturas county was by mandate ordered to

adjust said indebtedness.

m the year 1894 proceedings were brought by Elmore,

Bingham, and Logan counties against Alturas county,

in the Supreme Court of the State of Idaho, to compel

Alturas county to proceed to adjust said indebtedness of

old Alturas county under said act of division and appor-

tionment, and such proceedings were had in siaid court

in said matter that said Supreme Court commanded Al-

turas county to proceed to such apportionment under

said act^ and thereafter Alturas county and said other

counties did, under said act, and under the mandate of

said Court, proceed to said adjustment and apportion-

ment, and the same resulted in the report of the account-

ants being filed in the office of the auditor and clerk of

Alturas county and in said office of the said other coun-

ties, which report placed and left upon Alturas county

the o'bligation to pay all of said courthouse bonded in-

debtedness, and the same was then and thereafter assum-

ed and recognized by said Alturas county as its sole in-

debtedness.

XIV.

On account of said indebtedness and other indebted-

ness of said Alturas county, the officers and inhabitants

thereof took the ground that Alturas county was unable

to pay the same, and, making such representations, went
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hefore the next Legislature of Idaho that assembled after

said such adjustment of indebtedness, and asked to have

said Alturas county abolished and its territory consoli-

dated with the territory of said Logan eounty, and a new

county, called Blaine county, formed, comprising all the

territory, property, and inhabitants of both Alturas and

Logan counties.

XV.

On Miarch 5, 1895, the Legislature of Idaho paissed an

act, entitled "An Act to abolish the counties of Altura-s

and Logan, and to create and organize the county of

Blaine." And the first section of said act provides that

"The counties of Alturas and Logan are hereby albolish-

ed and the county of Blaine is hereby created, emlbrac-

ing all of the territory heretofore included within the

boundary lines of said Alturas and Logan counties."

Section two of said act provides that "the county seat

of Blaine county is hereby established at the town of

Hailey."

Section five of said act provides that "All the real and

personal property, county records, books, papers,

money, credits, furniture , and fixtures belonging to

Alturas and Logan counties shall become the prop-

erty of Blaine county, and when this act shall

take effect, and the proper officers of Blaine

county shall have been duly appointed «nd qual-

ified, as in this act provided, all books, papers, records,

money, and personal property belonging to said Alturas

and Logan counties shall, bv the custodians of the same.
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be immediately delivered to the piK)per officers of Blaine

county, who shall give proijer receipt and vouchers for

the same."

Section seven of said act provides that "All valid and

legal indebtedness of Alturas and Logan counties shall

be assumed and paid by the county of Blaine/'

Section eight of said act pirovides that "All rights of

action now existing in favor of, or against, said Alturas

or Logan county, may be maintained in favor of or

against Blaine county."

Section thirteen of said act provides that "Whereas an

emergency exists, this act shall take effect and be in

force from and after its passage." Approved March 5,

1895.

And within five days from and after the approval of

said act, the officers of Blaine county were duly appoint-

ed and qualified, and were acting, and said Blaine coun-

ty was fully organized as a county of Idaho.

XVI.

That after Blaine county was created and organized,

and on the 18th day of March, 1895, the Legislature of

Idaho passed an act entitled "An Act to create the coun-

ty of Lincoln, to locate the county seat of said county,

and to apportion the indebtedness of Blaine county; to

attach said county to the Fourth Judicial District, and

to attach siaid county to the Ninth Senatorial District,"

which said last entitled act creates the county of Lin-

coln out of teiTitory of Blaine county; and section five

of said act enacts and provides that "The indebtedness

of Blaine county must be apportioned between the conr.-
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ties ot Blaine and Linicoln in the same ratio that the prop-

erty of said counties beaiTS to each other, and the terri-

tory hereby stricken off and erected into the county of

Lincoln must be held to pay its ratable portion of the

existing- liabilities of the county of Blaine, from which it

is taken," and in apportioning the said debt of Blaine

county, under said act, the said bonded courthouse in-

debtedness was put in by Blaine county as a part of its

legal and valid indebtedness to be shared by Lincoln

county, and said bonded courthouse indebtedness was

and is apportioned between said counties of Blaine and

Lincoln, and by said apportionment Lincoln county is to

pay to Blaine county nearly one-half of said bonded

courthouse indebtedness. And the county of Lincoln is

by said act required to levy a tax for its portion of said

indebtedness, and pay over to Blaine county the money

so raised, which said money can only be used by Blaine

county to pa}'^ off siaid indebtedness (including s'aid court-

house bonded debt) or the securities into which the same

has been funded. And said act took effect and was law

from and after its passage, and said Blaine county is now
holding said Lincoln county, under and by virtue of said

act, to pay it a sum equal to nearly one-half of said bond-

ed courthouse indebtedness, which moneys can be used

by Blaine county for the purpose of paying off the origin-

al Blaine county indebtedness, including said bonded

courthouse debt, and for no other purpose.

XVII.

That the original owner and purchaser of said bonds,

especially mentioned and described herein, and the cou
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pons attached thereto, and on which this a/ctiou was baa-

ed, was never a citizen or resident of the State or Teni-

tory of Idaho, and was, at the time of his selling and

transferring the saime to the assignor and grantor of

plaintiff, a resident and a citizen of the State of Washing-

ton, and this action might have been maintained in this

court to recover the judgment herein demanded if no as-

signment or transfer had ever been made of said bonds

and coupons herein particularly described, and alleged

to be owned by this plaintiff.

Wherefore, plaintiff demiands judgment against de-

fendant for the sum of nine thousand three hundred six-

ty dollars (|10,590), with interest on $9,000, the princi-

pal sium of said bonds, from the first day of November,

1891, at the raite of ten per cent per annum; and like in-

terest on |540, the amount of said coupons No. 7, from

the first day of January, 1890; and like interest on $540,

the amount of said coupons No. 8, from the first day of

January, 1891; and like interest on |450, the amount of

said coupons No. 9 from Nov. 1, 1891, and for like inter-

est on said judgment; and for plaintiff's costs and dis-

bursements in this action.

SELDEN B. KINOSlBURY,

Attorney for Plaintiff.

State of Montana, )

/ ss
County of .

)

Frank C. Robertson, being duly sworn, says: I am the

plaintiff in the above-entitled action; I have read the

foregoing complaint and know the contents thereof, and

that the same is true of my own knowledge, except as to
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the matters therein stated to be on' information and be-

lief, and as to those matters I believe it to be true.

FRANK C. ROBERTSON.

Subscribed and sworn to before me this 9 day of Sep-

tember, 1897.

[Seal] J. W. SiTREVELL,

Notary Public.

State of Idaho, j

\ ss.

County of Ada.
^

Selden B. Kingsbury, being duly sworn, siays: I am

attorney for plaintiff in above-entitled action; I have

read the foregoing complaint and know the contents

thereof, and that saime is true of my own knowledge, ex-

cept as to matters therein stated on information and be-

lief, and as to those matters I believe it to be true; the

reason why I verify this complaint is because plaintiff

is not in and does not reside in Ada county, Idaho, where

I reside.

S. B. KINGSBURY.

Subscribed and sworn to 'before me this 2d day of De-

cember, 1897.

A. L. RIOHARDSON,

Oerk.

[Endorsed]: No. 136. In the Orcuit Court of the Unit-

ed States in the District of Idaho and in the Central Di-

vision thereof. Frank 0. Robertson, Plaintiff, v. Blaine

County, Defendant. Complaint. Filed Sept. 30th, 1897.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District oj

Idaho.

FRANK C. ROBEET'SON,

Plaintiff,

vs.

BLAINE COUNTY,

Defendant.

Stipulation to Amend Complaint.

It ie hereiby stipulated by and between the attorneys

herein, in the above-entitled action, for the respective

parties herein that the plaintiff may a,mend his com-

plaint by interlineation.

SELDEN B. KINOSBURY,

Attorney for Plaintiff.

LYTTLETON PRICE,

Attorney for Defendant.

[Endorsed]: No. 136. Circuit Court U. S., Idaho Dist.

Frank O. Robertson, Plaintiff, v. Blaine County, Defend-

ant. Stipulation to amend complaint. Filed Dec. 2d,

1897. A. L. Richardson, Clerk.
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In United States Circuit Court, District of Idaho.

FRANK C. ROBERTtSON,

Plaintife,

vs.

BLAINE COUNTY,
Defendant.

Acknowledgment of Service.

1 hereby accept and acknowledge service of the orig-

inal coniplaint as amended by interlineation.

LYTTLETON PRICE,

Defendant's Attorney.

[Endorsed] : No. 136. U. S. Circuit Court, District of

Idaho. Frank C. Robertson, Plaintiff, v. Bliaine County,

Defendant. AlcknoiwledgTiient of service. Filed Dec.

4th, 1897. A. L. Richardson, Clerk. Selden B. Kings-

bury Atty. for Plaintiff.
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In the Circuit Court of the United States for the District of

Idaho.

FKANK C. ROiBERiTSON,

Plaintiff,

VlS.

bliA(1:n^e county,
Detfendant.

Demurrer.

Oomies now the above-named de/endiant and demurs to

the plaintiff's complaint herein, and as ground of demur-

rer stpecifie's:

That the said coniiplaint does not state facts sufficienr

to constitute a cause of action.

That the alleged cause of action in said complaint set

forth is barred by the previsions of section 4052 of the

Revised Statutes of the State of Idaho.

Wherefore, defendant prays judgment whether it shall

fr.rther answer the said complaint, and for such furthe';

orders as may be proper iii the premises.

LYTTLETON PRICE,

Defendant's Attorney.

[Endorsed]: No. 136. In the U. S. Circuit Court of the

United States, District of Idaho. Frank C. Robertson,

V. Blaine County. Demurrer. Filed Dec. 10, JS97. A.

L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho.

FfRANK C. EOBERTiSON,

PlaJinllff,

ViS.

BiLAiINE COUNTY,
Defendant.

Decision on Demurrer.

SELDElN B. KINiGSBURY, for Plaintiff.

LYTTLETON PmOE, for Defendant.

To the complaint herein the defendant demurred,

pleading the statute of limitations.

From the coniijlaint it appears that by an pct of the

territorial Legislatui-e, apiproved February 8, 1883, the

issue by Alturas county of the bonds herein sued upon

was authorized for the purpose of buUding in said county

a coui'thouse and jail, the principial of such bonds "to be-

come due and piayable November 1, 1891"; that "the

Board of County Commissioners of said county shall, at

the time of levy of county taxes, include therein a levy

of sufficient tax to meet the interest and principiaJ of said

bonds ais the same shall become due, and the tax so lev-

ied shall be known as the Courthouse Bond Tax, and

shall be oollected as other taxes are collected, and shall

constitute a separate fund, and shall be used for no

( ther purpose. And for the payment of said bonds, prin-

C'pal and interest, all the taxable property of said county
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h hereby pledgied"; that by an act of 1889 Alturas coun-

ty wa« divided into Alturais, Logan, and Elmore counties

and by an act approved March 5, 1895, Blaine County

was organized out of the territory composing- Alturas an i

Logan counties, and it was provided by section! 7 that

"All valid and legal indebtedness of Alturas and Logan

counties shall be assumed and paid by the county oP

Blaine," and by section 8 that "All rights of action no\^

existing in favor of or a.gainsit said Alturas or Logan

county may be maintained in favor of or against Blaine

county"; that on the 18th day of March, 1895, the Legis-

lature passed another act, cutting oPf from Blaine county

the county of Lincoln. By this last act it appears that

BLaine county was le-ft composed chiefly of the territory

which had, just prior to the paisisage of the two last nam-

ed acts, constituted Alturas eouaty. By section 4052,

Idaho Revised Statutes, it is provided that "an a-ction

Lpon any contract, obligation, or liability not found-ed

upon an instrument in writing" uiust :be commenced

within five years from the time it becomes due, and that

this action was commenced September 30, 1897.

1. The plaintiff claims that the statute of limitation?;

does not apply; first, becausie by the act creating Blaine

county the debt was, at that date, renewed and legisla-

ted VL-pon Blaine; and second, because neither Alturas

nor Blaine county has ever levied any tax or in any man-

ner raised any fnnds applica/ble to the payment of the

debt.

While counsel in support of his propoisition that this

debt is to be treated as contracted on March ^, 1895,

cites among other authorities, Angell on Limitations, and

Ballard v. Bell, 4 Fed. Oases, from which the argument
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would seem to follow that such a debt as this is a "s[je-

cialty" and a creature of statute, aud that to such the

statute of limitations does not apply, it must be observ-

ed that those authorities refer to the statute of limitii-

tions of King James, which applied to "actions of debt

grounded o-i any lending or contract without specialty."

Cer-tainly under that statute, specialties, which were

only a higher grade of contracts because sealed, were ex-

cepted from its operation, so also debts created by stat-

ute were not included thereunder. But the Idaho stat-

ute sv/eeps away all those intricate distinctions, as well

as the much learning displayed in their discussion, aud

whether the debt here sued upon is a specialty or a crea-

ture of statute it is within the intent of the Idaho law,

for it includes all kinds of contracts whether under seal

or not, and all debts created by statute.

Under this branch of the case certainly the most impor-

tant question is, when the debt sued upon became due; If

not until March 5, 1895, as claimed by plaintiff, then un-

questionably It is noi barred. But, first, what is the debt

sued upon? Plaintiff's counsel says it is in the nature

of a specialty; that it was created by statute on the 5tb

day of March, 1895, and that such act operated to create

of the bonds a new debt against Blaine county from tlut

date. The complaint is not framed as upon a new deht,

but it alleges all the facts leading up to the issue of tlie

bonds; then copies one to answer for all, which, upon its

face, shows it became due November 1, 1891, and do

mands judgiment for "the principal sum of said bonds"

for the coupons attached to them and interest. iSurely

this complaint, upon its face, indicates an action up ; i\
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the original bonds, and not upon a debt growing out of

them created at a subsequent date.

It cannot be doubted that the Legislature might, at

lea-st before the bar of the statute had attached, have ex-

tended the time for their payment, or have fixed anotlier

date than that first fixed when they should become due.

The Legislature has not, at least in explicit terms, done

so. iH'as it done so by implication? All that it seems

to have done is by sections 7 and 8, above quoted, which

simply direct that all existing indebtedness of Alturas

and Logan counties should continue as valid, and be as-

sumed and i>aid by Blaine, and that the same actions

that might have maintained by or against Alturas could

be by or against Blaine. It did not in terms create a

new debt, but recognized the validil:y of the old, land that

Blaine should pay it, and as there was no pretense o'

changing the time or manner of payment, it seems clear-

ly to follow that it must be paid by Blaine just as Al-

turas was to pay it. Blaine county simply took the

place occupied by Alturas; it assumed all its burdens,

w^as invested with all its rights. Had Alturas continued

to exist and continued responsible for this debt, would

it not have been one of its rights to plead the 'bar of the

statute against this claim after five years from November

1, 1891? To me it seems so unquestiona;bly, if a county

may ever plead the statute. If this was a right due Al-

turas w^hy should it not inure to Blaine, upon which is

entailed all the burdens? Moreover, while in name

Blaine county is a new party, in these transactions, in

reality it is substantially the same people and territorv-

which composed Alturas county. It is in substance the
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same party by another name continuing reispons'ible for

the same debt. The complaint, as well as counsel's brief,

refers to the new promise of both Alturas and Blaine

counties to pay the debt, but under the Idaho statute,

section 4078, no such promise or acknowledgment is suf-

ficient to bar the operation of the statute, "unless the

same is contained in some writing signed by the party

to be charged therewith." It appears to me that only

through a strained construction can it now be held that

this action is upon a new promise, or that as to defendant

it is to be deemed one created or accruing from March 5.

1895.

2. Under the claim that defendant cannot avail itselt

of the statute, because neither county had levied a tax

or raised funds to pay this debt, it is argued that the duty

of paying it is such an express trust upon the county as

bars the operation of the statute, and in general support

of this proposition, among other citations, are Underhill

V. City of Sonora, 17 Cal. 173; Freehill v. Porter, Treas-

urer, 4 Pac. 646; and County of Lincoln v. Luning, 133

U. S. 529.

If the views advanced by counsel are correct, and they

are sustained by these authorities, provided the facta

upon which the latter rest are such as to make them ap-

plicable to this case, it certainly would seem that a mu-

nicipal debtor can seldom, if ever, plead limitations. If

such a debtor is always a trustee of an express trust; if

it must always sho\\' it has levied the necessary taxes oi

actually collected the money to pay the debt before it

can so plead, and it seems the arguiment is nothing less

than this, there is little, if any, opportunity for it ever
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to plead the statute. Certainlj' it is the duty of a munici-

pal debtor to p^ay its debts, and in a sense a trust de-

volves upon it to do so, but it is likewise as much the

duty of an individual debtor to pay his debts, and a like

trust devolves upon him to pay. That the municipal

debtor acts through its agents and representatives can

make its duty to pay and its trusteeship no different

from that of the individual debtor. Even if Courts

should attempt to make a distinction ibetween the class

of debtors in this regard, the Idaho statute under con-

sideration does not, but so far as its phraseology goes it

is applied, to all alike. It cannot be that these decisions

referred to by counsel attempt to strike out all applica-

tion of the statute to municipal de'btor^, or that they

should be considered as counsel would have them—in

fact, in each there is an implication that the statute may

be applied to such delbtors when the facts justify. Let

us examine them briefly. In the Sonora case it appears

that before the bonds were due the Legislature extended

the time of, and provided a special fund for, their pay-

ment, and this legislative act was subsequently repeat-

ed. The Court says the recognition of the debt and the

maldng of provision for its payment by the Legislature

"is enough to withdraw the case from the operation of

the statute," but in addition to this, conceding the power

of the Legislature to so extend the time of payment, it

was in this case so extended from time to time that the

debt never became 'barred. These facts are far differ-

ent from those in this case. Here the Legislature recog-

nized the debt, but did not extend the time of payment,

nor did it provide any sipecial tax, fund, or means of pay-
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ment, but the whole question of the time and means was

left as in the original bill. In the case of Freehill v.

Porter the facts are too briefly stated for its full under-

standing; it does appear, however, that fifty-five per ceni

of certain revenue provided for was set apart for the

payment of the bond« and their interest, and that this

fund so expressly devoted to this special purpose had

been diverted by some of the officers of the corporation.

The opinion says that "according to the act of 1863 (not

reiited) no action could be maintained against the city

on these bonds or coupons," and also it says, as claimed

by counsel in this case, that "it was the duty of the city

to make provision for the payment of the bonds and cou-

pons according to the statute under which they were is-

sued,, and by omitting to perfomi such duty the city

could not create the defense of the statute of limitations

;

not until the funds were in the treasury, properly avail-

able, would the statute begin to run; not until that pe-

riod would the petitioner have any right of action or pro-

ceeding against th( treasurer. "Why not? Presuma-

bly from some provision of the statute specially applica-

ble to the matter. It will be noted also that this wasv

an action of miandamus against the treasurer, probablv

to pay out the funds collected under the law for this very

purpose. While the facts are not fully reported, ther'*

is suffi'cient in the ease to show it is not like the one un-

der consideration, and that it is not a guide for it.

In the 133 U. S. it is said that "By the general limita-

tion law^ of the State some of the coupons were b'arred,

but there has been this special legislation in reference

to these coupons. The bonds were issued under the
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funding act of 1873; in 1877 the county was delinquent

in it« interest and the Lfegislature passed an act amend-

atory to the act of 1873. This amendatory act provided

for the registration of overdue coupons, and im-posed up-

on the treasurer the duty of thereafter paying the cou-

pon, as money came into his possession aipplicable there-

to in the order of their registration. (Stat, of Nev. 1877^

46.) The coupons, which by the general limitation law

would have been byrred, were pre-sented as they fell due

to the treasurer for payment, and payment demanded

and refused, because the interest fund was exhausted.

Thereupon the treasurer registered them as presented,

in accordance with the act of 1877, and from the time

of their registration to the commenceiment of this suit

there was no money in the trexisury applicable to their

payment. This act providing for registration and for

payment in a particular order was a new provision for

the payment of these bonds, which wais accepted by the

creditor, and created a new right upon which he might

rely. It provided, as it were, a special trust fund to

which the coupon holder might, in the order of registra-

tion, look for payment, and for payment through which

he might safely w^ait. It amounted to a promise on the

part of the county to pay such coupons as were register-

ed in the order of their registration, as fast as money

camie into the interest fund, and such promise was by

the creditor accepted, and when payment is provided for

out of a particular fund, to be created by the act of tne

debtor, he cannot plead the statute of liniitations until

he shows that the fund has 'been provided." The open-

ing sentence of the above quotation says that certain
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coupons were already barred, but for those in question

there had beeu such special legislation as protected them

against the statutes. This special legislation was in

part that the treasurer should thereafter pay the "cou-

pons as money came into his possession applicable there-

to in the order of their registration"; that is, the cou-

pons were not payable, not due, until the money was

actually in the treasury to pay them. Certainly under

such a provision the statute of limitations could not be-

gin to run until such event occurred, and this is ail that

is decided. It further appears that from the registration

of these coupons to the commencement of the suit there

was no money in the treasury, hence the coupons could

not have been barred. Thus in all these cases where the

statute was held not to obtain it distinctly appears there

had been such legislation as extended the time of pay-

ment, or as set apart a special fund for payment, and

so dedicated to this special purpose as well might con-

stitute an express trust.

As appears, the law applicable to this case is quite

different. There certainly is nothing in it which pre-

vented the holder of the bonds after November 1, 1893

,

from maintaining his action thereon; there never was
any fund dedicated specially to the payment of these

bonds, nor any special provision for their payment ex-

cept the general one in the original act before referTe<l

to. If that is sufficient to constitute such a special fun<l

or such an express trust as to avoid the operation of the

statute, then, as ibefore said, it is virtually a dead letter

as to all municipal debtors, for every law authorizing the

issue of bonds makes such general provision for their
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payment, and yet it has been often held that actions up-

on them become barred by neglects

If this were simply a question of ethics, the demurrer

would be overruled, but being one of law alone it is sius-

tained.

While for personal reasons I would have avoided con-

sidering this case, yet there being no legal objections nor

any suggestions to the contrary made, I have heard it,,

but hope it will be taken to another Court for review.

Boise, Idaho, January 31st, 1898.

BEATT Y,

Judge.

At the request of plaintiff's counsel ten days is allow-

ed him in which to amend the complaint.

BEATTY,

Judge.

To the above ruling sustaining the demurrer, the said

plaintiff, by his counsel, then and there duly excepted

and the same is allowed.

BEATTY,

Judge.

After the foregoing decision the plaintiff amended

his complaint, to which defendant interposed its demur-

rer. It is not found that the amendments to the com-

plaint are such as to justify a change in the above rul-

ing, therefore the present demurrer is sustained.

Boise, Idaho, March 1, 1898.

BEATTY,

Judge.

[Endorsed]: No. 1P>6. Robertson v. Blaine County. De-

cision on Demun'er. Filed Feb. 1, 1898. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States, District of

Idaho.

-,)

FRANK C. ROBEETISON,

Plaintiff,

vs.
\

BLMNE COUNTY, \

Defendant. /

Notice of Motion to Strike Out Amended Complaint.

To Selden B. Kingsbury, Esq., Plaintiff's Attorney.

Dear Sir: Please take notice that I shall present the

motion to strike out the plaintiff's amended complaint

filed herein, a copy of which is attached hereto and serv-

ed upon you, to the said Circuit Court, at the courtroom

thereof, at Boise, Idaho, on the first day of the next en-

suing term of said Court, or as soon thereafter as counsel

can be heard; or at such time before the next term of

said court as the Judge thereof will hear the same upon

agreement between us for its submission.

Very respectfully yours,

• LYTTLETON PRICE,

Defendant's Attorney.
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In the Circuit Court of the United States, District of

Idaho.

FEANK C. EOBERTSON,
,

Plaintiff,
|

vs.

BLAINE COUNTY,

'Defendant.

Motion to Strike Out Amended Complaint, and Withdrawal

of Motion.

The defendant a'bove named moves to strike out the

plaintiff's amended complaint filed herein on the follow-

ing grounds, to-wit:

That the matters and things therein set forth and al-

leged as a cause of action which were not contained and

alleged in the original complaint herein, constitute an-

other and different cause of action from that alleged in

the said original complaint. That is to say: In and by

the said original complaint the plaintiff alleges the bonds

and coupons of Alturas county and the act of the Legis^-

lature of Idaho imposing the payment thereof upon the

defendant and granting and allowing to the holder of

the said bonds any and all actions he had against Alturas

county, against the county of Blaine, and to be maintain-

ed against it the same as it m>ght have been against the

county of Alturas, as the cause of action therein stated.

And in and by the said amended complaint the plaintiff

sets forth and alleges certain allegations of fact calcu-

lated and intended to show and state a claim and demand

against the defendant for debt, independent of the con-
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tract and obligation of the said bonds of Alturas coun-

ty, and a specific assumption of and promise by the de-

fendant to pay the same, and constitute a departure from

the cause of action set forth in the original complaint,

and offer a new, separate, and distinct cause of action

from that offered and tendered in the said original com-

plaint. That the said amended complaint therefore does

not cure the original complaint in the particulars upon

which the defendants demurrer thereto was sustained,

nor change the cause of action as therein alleged in any

substantial particular, but adds to and supplements if

with allegations of fact not germane to the cause of ac-

tion therein alleged. And that such added and supple-

mental allegations, to the extent that they constitute any

cause of action, are incongruous and inconsistent, and

not in harmony with the cause of action alleged in said

original complaint.

LYTTLETO'N FRIOE,

Defendant's Attorney.

The defendant herein hereby withdraws the within mo-

tion to strike out the amended complaint.

LYTTLE. PRICE,

Defendant's Attorney.

[Endorsed]: No. 136. U. S. Circuit Court, District of

Idaho. Frank C. Eobertson, v. Blaine County. Notice

and motion to strike out, etc. Filed Feb. 26, 1898. A. L.

Richardson, Clerk.
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In the Circuit Court of the United Slates, in the District of
Idaho, and in the Central Division thereof

FRANK C. ROBERTSON,

Plaintiff,

vs.

BLAINE COUNTY,

Defendant.
;

Plaintiffs' Amen-
ded Conij)laint
tiled by perinis-

eion of Court
first had and ob-
tained.

Amended Complaint.

This plaintiff, a resident of Miles Oity, State of Mon-

tana, and a citizen of said State, complains of said de-

fendant, Blaine county, a county of the State of Idaho,

and a public political corporation organized and exist-

ing under the laws of the State of Idaho, situate in the

Central Division of the District of Idaho, and complain-

ing, avers:

I.

That this plaintiff is, and at the time of the commence-

ment of this action, and at the several times herein men-

tioned, was, a citizen of the State of Montana, domiciled

therein.

II.

That the defendant is, and at and during all the times

herein mentioned since March 5th, 1895, was, a county of

the State of Idaho, situate in the Central Division of the

District of Idaho, and was and is a body politic and cor-

porate, organized and existing by and under the larws

of Idaho, and as such has power to sue and be sued.
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III.

That prior to, and from and after 1864, and continuous-

ly to March 5, 1895, there was in Idaho a certain county

of Idaho, known, named, and being Alturas county, and

that during all the times of its existence it was a body

politic and corporate, a public political corporation, and

county of Idaho; that in 1883, and down to 1889, said Al-

turas county embraced within its borders all the lands

and property in the territory of Idaho which now form

all of said Blaine county, all of Lincoln county, all of Ei-

more county, and portions of Bingham, Bannock, and

Fremont counties,

IV.

That the Legislature of the then territory of Idaho, by

an act entitled "An Act providing for the erection of a

courthouse and jail at Hailey, the county seat of Alturas

county," approved February 8, 1883, authorized and re-

quired the said county of Alturas to erect a county

courthouse and jail at the town of Hailey, the county

seat of said county, and for that purpose authorized and

required said Alturas county to issue forty thousand dol-

lars in negotiable bonds, in denominations of five hun-

dred dollars and one thousand dollars, bearing interest

at the rate of six per cent per annum, payable January

1st of each year, and required that the principal of said

bonds become due and payable November 1, 1891, an«l

that said bonds should be registered and mimibered, as

will more fully appear by reference to said act, hei'^by ex-

pressly referred to; and said act provided that "The
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board of county commissioners of said county shall, at

the time of levy of county taxes, include therein a levy of

sufficient tax to meet the interest and principal of said

bonds as the same shall become dne, and the tax so levied

shall be known as the Courthouse Bond Tax, and shall

be collected as other taxes are collected, and shall con-

stitute a separate fund, and shall be used for no other

purpose. And for the payment of said bonds, principal^

and interest, all the taxalble property of said county is

here'by pledged"; and "that all unexpended balances re-

maining in the hands or custody of said treasurer shall,

on completion of said building, be carried into the gen-

eral fund of said county."

V.

That under and in pursuance of said act the princip'al

and proper officer of said Alturas county caused said

courthouse and jail to be erected at said town of Hailey,

as by said act required, and the same was so erected and

accepted and used thereafter by Alturas county, and is

now owned by defendant, and is used by the defendant

as its courthouse and jail.

VI.

That under the provisions of said act the Board of

County Commissioners of said Alturas county secured the

engraving and printing of said bonds therein provided

for, and ordered to be issued; and did concerning the

same as and all required by said act, and placed the same

in the hands of the county treasurer of said Alturas coun-
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ty, who registered and numbered the same, and did on,

with, and concerning the same as by said act then re-

quired, and who thereupon negotiated and sold the same^

as required by said act, and not otherwise; and no ex-

pense whatever that was incurred in carrying out the

provisions of said act and Tbuilding said courthouse and

jail was charged to or paid out of any funds other than

arose from the sale of said bonds; and no imoneys arising;

from sale of said bonds were used otherwise than as by

said act required.

VII.

That said bonds are dated May first, 1883, and became

due and payable November first, 1891, and that at the

time they were negotiated they were nuimlbered in two

series; that is to say, the thousand dollar bonds were con-

secutively numbered in one series, and the five hundred

dollar bonds were consecutively nuimlbered in a distinct

series, and they and their interest coupons were payable

to bearer at the office of the county treasurer of said

county, at Hailey, the county seat of said county; bore

interest at the rate of six per cent per annum, ptayalble

January first of each year, except the interest from Jan-

uary first to Novem'ber first, 1891, which was payable at

the maturity of said bonds; and a part of said bonds are

in the denomination of one thousand dollars each and the

residue are in the denomination of five hundred dollars

each; and each of said bonds expressed on its face the

amount for which it was issued, when due, and the rate

of interest, and was signed ^y the chairman of the Board
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of Co'unty Ccmmissioners of said county, was attested by

ilie clerk of said board with his seal, and was counter-

si gneni by the treasurer of said county, and by him num-

bered and registered; and each of said bonds, when nego-

tiated, had interest coupons attached, payable to bearer,

whereby said Alturas county promised to pay to bearer

the interest tha/t should accrue on said bonds, as the same

became due, as aforesaid; and each of said bonds, except

as to the numbers tlsereof, which are consecutive, and the

principal sum, which is either one thousand dollars or

five hundred dollars, is in words and figures as follows,

to-wit:

United States

of America.

(No. 19)

Alturas -county,

COIITITHOUSE BOND.

Territory

of Idaho,

(1500.)

Know All Men by These Presents, that the county of

Alturas, in the territory' of Idaho, p.cknowledges itself to

be indebted, and for value received promises to pay to H,

G. Knapp, or bearer, the sum of (five hundred dollars),

lawful money of the United States of America, at the of-

fice of the county treasurer of Alturas county, at Hailey,

the county seat thereof, on the first day of Novemiber, in

the year of our Lord one thousand eight hundred and

ninety-one, with interest thereon at the rate of six per

cent per annum, payable annually on the first day of

January of each year at said county treasurer's office,
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upon the presentation and surrender of the annexed

coupons for said iiiterest as they severally become due.

This bond is executed and issued for the purpose of erect-

ing a courthouse and jail at Hailey in said county, and

under the provisions and in pursuance of an act of the

legislative assembly of the territory of Idaho, entitled

"An Act providing for the erection of a courthouse and

jail at Hailey, the county seat of Alturas county," and

approved February 8th, A. D. 1883.

In testimony whereof, and in accordance with said act,

the county of Alturas hereby pledges its full faith, credit,

and property for the punctual payment of this bond and

the interest thereon, as aforesaid, and has authorized the

same to be signed by the chairman of the Board of Coun-

ty Comimissioners of said county, attested by the auditor

and recorder, ex-officio clerk of said board, with his of-

ficial seal, and countersigned by the treasurer of said

county, as witness their hands and said official seal af-

fixed hereto at said county.

Executed at Hailey, the county seat of said Alturas

county, this first day of May, A. D. 1883.

[Seal] J. K. MOtREILL,

Chairman of the Board County Commissioners of Alturas

County, Idaho Territory.

Attest

:

[Seal] C. B. FOX,

Clerk Board of Commissioners.

Countersigned,

J. M. BUKKETT,

County Treasurer.
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(On back as follows:)

(No. 19.) Alturas County Courthouse Bond. (|500.)

Dated 1st May, 1883. Payable Nov. 1st, 1891. Interest G

per cent per annum. Payable annually o'n the first day

of January.

And the interest coupons attached to each of said

bonds when they were negotiated, as aforesaid, were con-

secutively numbered from one to nine, bore the number

of the bond to which they were attached; and except as

to the numbers of the coupons, the number of the bond

to which they were attached, and the date of payment,

and the amount of the coupon, which was the amount of

the interest due upon the bond at the maturity of tlie

coupon, said Interest coupons were in words and figures

following, to-wit:

(No. 8. ) (130.00.)

The county of Alturas, in the territory of Idaho, will

pay to bearer (thirty dollars), at the office of the county

treasurer of said county on the (first day of January, A.

D. 1891), being interest due at said date on bond (No. 19,

nineteen).

J. K. MORKILL,

Chairman Board of County Commissioners, Alturas Coun-

ty, Idaho.

C. B. POX,

Clerk of Bofird of County Commissioners.

Countersigned,

J. M. BFRKETT,

Cmmtv Treasurer.
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That at the time said coupon bonds were so issued un-

der and by the provisions of said act, J. K. Morrill was,

of the Board of Oourty Commissioners,the Chairman and

acting chairman of said Alturas county; that C. B. Fox

was, at the time said bonds were issued, the auditor, re-

corder, and clerk of Board of County Commissioners of

said county, and acting as such; that at the time said is-

sue of bonds was made, J. M. Burkett was the treasurer

and acting treasuier of said county, and that each of

said persons signed and each executed and united in the

execution and issue of said bonds, as the respective office

of each required in the making, signing, executing, and

issue of said bonds under the orders and directions of the

tlien Board of Couuty Commissioners of said Alturas

county, and so doing and acting were respectively eaich

performing the duties of their respective offices, and

were each and all fully authorized, empowered, and re

quired so to make, sign, issue, and on behalf

of said county execute and issue said bonds

as above set forth; and that said bonds

were of the legal and valid indebtedness of

said Alturas county from and after the issue of the same,

during all the subsequent existence of said Alturas coun-

ty, and until creation of Blaine county, and were so recog-

nized by said Alturas county and the officers thereof, and

subsequently by Blaine county and its officers, in all mat-

ters of suit, settlement, and of county affairs, down to

time of bringing of this action; and that while said bonds

and coupons were owned and held by the predecessors in

ownership of plaintiff, the said interest coupons were

paid as same became due, down to time coupon No. 7 be-
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came due, and that Blaine county recognized said indebt-

edness as a legal and valid obligation and debt legislat-

ed upon it, and promised to pay the same until the time

of the institution of these proceedings, when it claimed

that the indebtedness was barred by the statute of limi-

tations; and no other defense has ever been set up or

claimed on or against said indebtedness.

VIII.

That before maturity of said bonds, and before any of

the coupons attaclied, as aforesaid, became due, six of

said bonds of the denomination of one thousand dollars

each, and numbered in the series of one thousand dollar

bonds, as Nos. 5, 6, 7, 8, 9, and 10 ; and six of said bonds,

of the denomination of five hundred dollars, and num-

bered in the series of five hundred dollar bonds, as Nos.

2, 37, 19, 38, 39, and 40, amounting in all to the principal

sum of nine thousand dollars (|9,000), part of said bond-

ed indebtedness of forty thousand dollars, with interest

coupons for all the interest to acicrue thereon up to th«i

time of maturity of said bonds, thereto attached, were

purchased and owned by a bona fide purchaser, for value,

who was then a citizen and resident of the State of New
York, and who thereafter removed to and became, and,

as affiant is informed and believes, continues to be, a res-

ident and citizen of the State of Washington, and who

never was and is not now a resident or citizen of the

State of Idaho, and who sold and delivered the same to

the assignor and grantor of the same, for value, to this

plaintiff, who became, w^as, and is the owner and holder

of said bonds and said attached coupons, and at time of



vs- Blaine County. 4^

bringing tliis action was and is now the bona fide owner

and liolder of the bonds and coupons, and of that portion

of said Bonded Courthouse Indebtedness represented and

evidenced by the same, and in this allegiation described.

IX,

That no part of the principal of said twelve bonds

hereinbefore particularly described, or of this claim or

any claim based thereon oir evidenced thereby, amounting

to the sum of nine thousand dollars, as aforesaid, part

of said bonded indebtedness of forty thoiusand dollars,

has been paid, and the said sum of nine thousand dollars,

besides interest, became due thereon on the first day of

November, 1891, and is now due, and was, at tJie com-

mencement of this action, due, owing, and payable, and

unpaid, upon the said bonds above described and num-

bered, and upon this claim so evidenced and based, from

said defendant to this plaintiff:

X.

That of said coupons attached to said bonds when is-

sued and negotiated as aforesaid coTipons No. 7 due Jan-

uary 1, 1890, each for sixty dollars, interest for the yeaf*

1889; coupons No. 8, due January 1, 1891, each for sixty

dollars, interest for the year 1890; and coupons No. 9, due

at maturity of said bonds, November 1, 1891, each f<»f

fifty dollars, interest from January 1, 1891, to November

1, 1891, attached to and for interest on said one thousand

dollar bonds No. .5, 6, 7, 8, 9, and 10, respectively, of the
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series of one thousand dollar bonds; and coupons No. 7,-

due January 1, 1890, each for thirty dollars, interest for

the year 1889; coupons No. 8, due Jauiiary 1, 1891, each

for thirty dollars,^ interest for the year 1890; coupons No.

9, due at maturity of said bonds, November 1, 1891,

each for twenty-five dollars, interest from January 1,^

1891, to November 1, 1891, attached to and for interest

on said five hundred dollar bonds Nos. 2, 37, 38, 19, 39, 40

of the series of five hundred dollar bonds at time it wa»

issued and negotiated, amounting in the aggregate to the

sum of $1,590, besides interest from maturity, have not

been paid, nor has the claim evidenced thereby, nor any

part or poilion of them or of said claim; and all of thot

sanie is now, and was at the commencement of this ac-

tion, due and owing upon said bonds and said coupons

and claim from said defendant to this plaintiff, together

with legal interest thereon from the several times when

the said coupons were due, as aforesaid.

XI.

That said bonds and coupons were, as they respectively

matured and became due and payable as aforesaid, pre-

sented for payment to the treasurer of said Alturas coun-

ty, at his office, while it still existed, and to the treasur-

er of Blaine county, at his office, since the creation there-

of, and payment thereon demanded by the holder there-

of, and pajnneut thereof, or any part thereof, was refused,

on the ground that, and for the reason given, that there

was no money in the treasury applicable to the payment

of them, which reason, so given, was in accordance with
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•the fact; and plaintiff avers that the Board of Count

v

Commissioners of said Alturas county neglected and re-

fused to levy any tax to meet the interest and principal

or interest or princiijal of said bonds as they became due

(or otherwise or at all), as required by said act of the

Legislature, or in any manner or at all, in pursuance of

which they were issued, and neglected and refused to

levy any tax to pay the principal of said bonds or said

coupons, so owned and held by the plaintiff, or any part

thereof, and continued so to neglect and refuse to levy

any tax to pay said bonds and coupons, or any part there-

of, down to the time said Alturas county was abolished;

and plaintiff avers that on the first day of January, 1890,

when said coupons number seven matured and became

due and payable, there was no money in the treasury of

Alturas county, legally applicable thereto ; that no Court-

house Bond Tax had been levied tr) pay same or any por-

tion thereof, and that no money was in said special

Courthouse Bond Fund, or had ever been, for the payment

of said coupons or any portion of them; and from thence

hitherto there has been no money in the treasury of said

Alturas -county, down to the time it was abolished, for

the payment of said bonds or any part or portion of them,

or for the payment of the coupons held by plaintiff, or

any pairt or portion of them; and that no CourthonS'?

Bond Tax has been levied or collected, and no such fund

in anywise created; and that the then treasurer of said

county, in reply to said demands of payment, so wrote

and informed the holder of said bonds and coupons, and

on demand of payment stated "that he could not pay the

same for want of funds"; and that since the creation of
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said Blaine county there lias never been any levy of a

tax to i>ay said bonds and coupons, or any part or por-

tion tiieieof, held by plaintitt', by tiie commissioners of

Blaine county; and that said commissioners have never

levied a Courthouse Bond Tax or any tax to pay same, or

any part of same, or at all, and that since Blaine county

has been created there have never been any moneys or

funds in the treasury of Blaine county, applicable to the

payment of said bonds and coupons, and said claim bas-

ed upon and evidenced thereby, as in said act creating

Blaine county provided for, or at all, owned by plaintiff,

or any part or portion thereof, and.that there has never

been any levy of a tax to pay said bonds and coupons, or

any part or portion of them, either by Alturas county or

Blaine county, or by any officer or officers thereof, since

1889, and that there is not now and never was any money

or funds in the treasury of Blaine county leg^ally applic-

able to the payment thereof, and that there was not, dur-

ing the existence of Alturas county, any money or funds

legally applicable to the payment of said bonds and

coupons, or any part or portion thereof, nor during the

entire existence of Alturas county was any tax levied to

provide for payment of or on the same, or any attempt,

by tax or otherwise, to provide for payment of or on the

same; that demand for payment being made, the defend-

ant and its treasurer replied in writing, substantially,

that the same could not be paid for want of funds, and

that there were no moneys in the treasury applicable to

the payment of the same; and that, in truth and in fact,

no Courthouse Bond Tax has ever been levied to pay same

or any part or portion of same, and that said bonds and
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said coupons and said claim, so ba&ed upon said bonds

and coupons and act creating Blaine county, remain whol-

ly unpaid, and that no provisions have ever been made,

begun, or attempted by the officers of either Alturas

county or of Blaine county to pay same or any portion

thereof, other than that said indebtedness was assumed

by Blaine county after its organization.

XII.

That the amount in controversy between the plaintiif

and the defendant in this action is the sum of ten thou-

sand five hundred and ninety dollars ($10,590), exclusive

of interest, and plaintiff is, by the laws of Idaho, entitled

to interest at the rate of ten per cent per annum upon

the amount of the principal of said bonds from the time

they came due, and to like interest upon the amount of

said cooipons from the times they came due, respectively;

and that all claims on contract for money due, by the

laws of Idaho, at time said indebtedness was so created

drew interest at ten per cent per annum after maturity

where the contract was silent as to interest after matiir-

ity.

i

XIII.

That on March 7, 1889, the Legislature of the then ter-

ritory of Idaho divided said Alturas county, and from the

territory thereof formed the counties of Elmore and Lo-

gan, and also gave large portions of said Alturas county

to Bingham county, and to what are now respectively

Fremont and Bannock counties, and in said division act
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enacted that the indebtedness of old Alturas county, ex-

cept this said Bonded Courthouse Indebtedness, should

be ratably apportioned by accountants appointed for that

purpose, between the counties of Bingham, Elmore, Lo-

gan, and Alturas, as then constituted, but that the said

Couiithouse Bonded Indebtedness should be and remaiu

the indebtedness of Alturas county. Thereupon the coun-

ty of Alturas and the officers and people thereof declared

that said apportionment was unfair to Alturas county,

and illegal, and that the said Courthouse Indebtednesa

should also be apportioned and divided between said new

counties and Bingham and Alturas county, and declared

that the same was, by vir-tue of the pTOvisions of the act

under which the bonds were issued, a lien upon all the

propert}^ of Alturas county before division, and from

thence refused to levy any tax to pay said bonds and

coupons, and refused to appoint accountants under said

act to adjust said indebtedness, or to do any other act

or thing' to provide for or recognize said Bonded Court-

house Indebtedness, and continued so to deny said in-

debtedness as its sole debt down to August, 1894, -the tim^

said Alturas county was by mandate ordered to adjust

said indebtedness.

In the year 1894 proceedings were broug^ht 'by Elmore,

Bingham, and Logar counties, against Alturas county, in

the Supreme Court of the State of Idaho, to compel Al-

turas county to proceed to adjust said indebtedness of old

Alturas county under said act of division and apportion-

ment, so allotting all of said Courthouse Bonded Debt to

Alturas county alone; and such proceedings were had in

said court in said matter that said Supreme Court com-
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maiided Alturas c( unty to proceed to such apportiou-

meut under said act and provision, and thereafter Al-

turas county and said other counties did, under said ac",

and under the mandate of said Court, proceed to said

adjustment and ap.portionment, and the same resulted

in the report of th<_' accountants being filed in the office

of the auditor and clerk of Alturas county, and in said

office of the said other counties, as by said act required,

which report placed and left upon Alturas county the ob-

ligation to pay all of said Courthouse Bonded Indebted-

ness, and the same was then and thereafter assumed and

recognized by said Alturas county as its sole indebted-

ness; but it made no provision for payment of same,

claiming to be insolvent and unable to pay the same; and

said claim was then warranted by the facts.

: . J

XIV.

On account of said indebtedness and other indebted-

ness of said Alturas county, the officers and inhabitants

thereof took the ground that Alturas county was unable

to pay the same, and, making such representations, went

before the next Legislature of Idaho that assembled after

said such adjustment of indebtedness, and asked to have

said Alturas county abolisihed on account of its insolvent

condition and the fact that it was unable to pay said and

its other indebtedness, and its territory consolidated with

the territory of said Log-'an county, and a new county,

called Blaine county, foi-med, comprising all the territory,

property, and inhabitants of both Altuiras and Logan

counties.
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XV.

On March 5, 1895, the Legislature of Idaho passed an

act entitled "An Act to abolish the counties of Alturas

and Logman and to create and organize the county of

Blaine." And the first section of said act pi'ovides that

"The counties of Alturas and Logan are hereby abolish-

ed and the county of Blaine is hereby created, emT3racing

all of the territory heretofore included within the bound-

ary lines of said Alturas and Logan counties."

'Section two of saM act provides that "The connty seat

of Blaine county is hereby established at the town of

Hailey."

'Section five of said act provides that "All the real and

personal property, county records, books, papers, money,

credits, furniture, and fixtures belonging to Alturas and

Logan counties shall become the property of Blaine coun-

ty, and when this act shall taike effect, and the proper of-

ficers of Blaine eounty shall have been duly appointed

and qualified as in this act provided, all books, papers,

records, money, and personal property belonging to said

Alturas and Logan counties shall, by the custodians of

the same, be immediately delivered to the proper officers

of Blaine county, who shall give proper receipts and

vouchers for the same."

Section seven of said act provides that "All valid and

legal indebtedness of Alturas and Logan counties shaJl

be assumed and paid by the county of Blaine."

Section eight of said act provides that "All rights of

action now existing in favor of or against said Alturas
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or Logan county may be maintained in favor of or

against Blaine county."

'Section eleven of said act provides that "All laws of

a general nature applicable to the several counties of

this State, and the officers thereof, are hereby made dL\f-

plica-ble to the county of Blaine."

Section -thirteen of said act provides that "Whereas an

emergency exists, this act shall take effect and be in forf-e

from and after its passage." "Approved March 5, ISO'S."

Particular reference is made to said act, Session Laws of

Idaho, 1895, passed at Third Session.

And within five days from and after the approval of

said actj the officer-s of Blaine county were duly appoini;-

led and qualified, and were acting, and said Blaine coun-

ty was fully organized as a county of Idaho.

XYI.

That after Blaine county was created and organized,

and on the 18th day of March, 1895, the Leg'islature of

Idaho passed an act entitled "An Act to create the county

of Lincoln, to locate the county seat of said county, and

to apportion the indebtedness of Blaine county; to at-

tach said county to the Fourth Judicial District, and to

attach said county to the Kinth Senatorial District,"

which said last entitled act creates the county of Lin-

coln oilt of territory of said Blaine county; h\Xt in section

five of said act enacts and provides that "The indebted-

ness of Blaine county must be apportioned between the

counties of Blaine and Lincoln in the sa.me ratio that

the property of said comnties bears to each other, and
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the territory hereby stricken off and erected into the

county of Lincoln must be held to pay its ratable portion,

of the existing liabilities of the county of Blaine, from

which it is taken"; and thereafter, in apportioning the

said debt of Blaine county under said act, the said Bond-

ed Courthouse Indebtedness was put in by Blaine county

as a part of its legal and valid indebtedness "assumed''

and to be paid by it, to be shared by and aided by Lincoln

county; and said Bonded Courthouse Indebtedness was

and is appor'tioned between said counties of Blaine and

Lincoln, and by said apportionment Lincoln county is to

pay to Blaine county nearly one-half of said Bonded

Courthouse Indebtedness. And the county of Lincoln is,

by said act, required to levy a tax for its portion of said

indebtedness, and x^ay over to Blaine county the money so

raised which said money can only be used by Blaine coun-

ty to pay off said indebtedness (including said Bonded

Courthouse Debt) or the securities into which the same

bas been funded, or claim based upon same. And said

act took effect and was law from and after its passage,

and said Blaine county is now holding said Lincoln coun-

ty, under and by virtue of said act, to pay it a sum equal

nearly to one-half of said Bonded Courthouse Indebted-

ness, on account of same having been asstumed by it,

which moneys can be used by Blaine county for the pur-

pose of paying off the original Blaine county indebted-

ness, including said Bonded Courthouse Deibt, and for no

other purpose.
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XVIL

That the original owner and purchaser of said bonds,

•especially mentioned and described herein, and the cou-

pons attached thereto, and on which this action was bas-

ed, was never a citizen or resident of the State or Ter-

ritoi'y of Idaho, and was, at the time of his selling and

transferring Ihe same to the assignor and grantor of

plaimtiff, a resident and a citizen of the State of Washing-

ton, and this action might have been maintained in this

•court to recover the judgment herein demanded, if no

assignment or transfer had ever been made of said bonds

and coupons and claim herein particularly described and

alleged to be owned by this plaintiff.

XVIII.

That the said Alturas county above referred to, down

to the 7th day of March in the year 1889, emibraced a ter-

ritory of 15,120 square miles, had a voting popiulation of

3500 electors, and an assessment roll of |3,837,362.06,

that after the said division of said Alturas county in 1889,

Alturas county was left with an area of 3,652 squarj

miles, consisting mostly of mountains and lava toeds, and

containing no agricultural lands; had a voting popqilatlon

of 576 electors in the year 1894, and an assessment roll

in the same year of |635,561.76, and was left with an in-

debtedness of over |400,000, including the said Bonded

Courthouse Indebtedness, upon which plaintiff's claam

herein is based under provisions of said act creating

Blaine county, on account of which the said county of Al-
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iuras and the people and officer's thereof declared that

said Alturas county was unaible to pay said inde'btedness^,

and refused to levy any tax to pay said bonds and cou-

pons, or to do any other act to provide for the payment

of said Bonded Coui'thouse Indebtedness, and continued

so to neglect to make any provision for the payment of

the same down to August 4, 1894, when, under and by

reason of the mandate of the Supreme Court of the State

of Idaho, Alturas county assumed and promised to pay

the said Oourthooise Indebtedness, and thereafter the sai'l

indebtedness was recognized by the said Alturas county

as its sole indebtedness; but said county made no provis-

ion for any payment of same, and claimed to be unable to

pay same, and asked that the county be abolished by the

Legislature of the State of Idaho.

The assessed valuation of Alturas county for each year

from 1883 to the la sit one before its abolishm.ent is as fol-

lows:

For the year 1883, |2,871,365.57.

For the year 1884, p,015,336.61.

For the year 1885, ^,424,513.68.

For the year 1880, |3,322, 431.71.

For the year 1887, |3,696,600.62.

For the year 1888, 13,837,362.00.

For the year 1889, $814,387.00.

For the year 1890, |649,104.00.

For the year 1891, |666,282.00.

For the year 1892, |604,144.00.

For the year 1893, |707,214.76.

For the year 1894, |635,561.76.

The above assessments are taken from the records of
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same in office of State audKor, and with the great indebt-

edness of Altuias county was presented to the Legislat-

ure with petition to organize Blaine county and plaice

burden of debt on a county able to pay same.

The officers and people of Alturas county placed ou

the desk of every member of the State LegislatuTe, and

upon the table of every officer of the State, a printed

pamphlet petition signed by their representatives and

senator, showing these items, and that the deibt of Al-

turas county equaled 70 per cent of its actual value, and

asked that its property and its liiibilities be legislated

upon a new county to be called Blaine.

By an act of the Legislature passed March 5, 1895, en-

titled "An Act to abolish the counties of Alturas and Lo-

gan, and to create and organize the county of Blaine,"

said Alturas county was abolished and ceased to exist;

the county of Blaine was created, having a territorial

area of 9,520 square miles, a voting population of 1,800

and an assessed valuation, as by the assessment rolls of

1894, of 12,410,688.72; and a large portion of said coun-

ty of Blaine is valuable farming and agricultural lands;

and upon the said County of Blaine, by the act creating

the same, was legislated all the indebtedness of AlturiB

county, embracing the said Oourthouse Bonded Indebted-

ness; and it was enacted that the said county of Blaine

should assume and pay the same; and thereafter the said

county of Blaine did assume and promise to pay the same.

On the 18th day of March, 1895, the Legislature of

Idaho created out of the then county of Blaine, the couq-

ty of Lincoln, cutting off from Blaine countv aibout 2,600

square miles of territory, and taking 525 of its voting
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population, and a,bcut $900,000 of its assessed valuation,

leaving to Blaine county a tenitorial area of 6,920 square

miles, a voting population of 1,275 niiile electors, and a

tiix roll of 11,410,000; and the siaid act creating Lincoln

county provided that Lincoln county should pay its pro-

poa'tionate share, based on said assessed valuation, of the

inde'btedness of Blaine county, including the said Court-

house Bonded Indebtedness, and gave to said Lincoln

county no portion or interest in the resources or debts due

to Blaine county, amounting to the sum of |130,000; and

since the creation of said Lincoln county such pro'ceedings

have been had that Blaine county has a judgment against

Lincoln county, as its proportion of said indebtednes's, in-

cluding said Courthouse Bonded Inde'btedness, for the

sum of $238,446.27, with interest amounting to over $50,-

000.00; and said Lincoln county is and was by said act

made and obligated to pay to the said Blaine county neai-

iy one-half of the said Courthouse Bonded Indebtedness;

and no part of said legislative debt due from Lincoln

county to Blaine county has *been paid; and that Blaine

county has assumed the said Courthouse Bonded Indebl -

edness, and has agreed to pay the same, and has de-

manded oif Lincoln county its proportion of all of the

same, as provided for under said act of apportionment

of said indebtedness; that Blaine county has never de-

nied its assumption and liability to pay said Bonded

Courthouse Indebtedness to plaintiff, and other holders

of said bonds prior to or otherwise than the refusal and

neglect of the treasurer of Blaine county to pay the in-

debtedness herein sued for, when demand was made
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thereon and therefor within ten days prior to the time of

the bringing of this action.

That Lincoln county has not yet paid to Blaine coun-

ty any poi'tion of said Bonded Courthouse Indebtednesis;

that when the same is paid it enters into said fund for

provision of said bonded debt, among others, and can be

used by Blaine county for no other purpose except for the

discharging of said debt legislated upon it at time of its

creation; and to aid it in payment of same the said pro-

portionate indebtedness was legislated upon Lincoln

county at time of its creation, has been claime<3 by Blaine

county, and has been by a competent Court having jnriiS'

diction of the matter and the parties allowed to be due to

Blaine county from Lincoln connty.

That soon after the said creation of Blaine county, and

in March, 1895, former officers of said Logan county and

residents and tax payers of such portion of Blaine coun-

ty as had been theretofore in Logan county, denied the

legality of the said act creating Blaine county, and

brought suits and proceedings in the Supreme Court of

Idaho to have said act declared void and of no effect;

and in said suits and legal proceedings the issue was,

among others, the legality of placing upon the people

and property of what had been Logan county this or anj

portion of this said indebtedness of Alturas county, and

such proceedings were had that the said Court held said

act and said provision legal and valid and binding upon

all.

In the allegations of this amended complaint, wherein

they differ from the original complaint, it is not meant

nor intended to be alleged that the cause of action !s
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based upon any indebtedness other than that originally

created by the bonds and coupons herein described, and

that subsequently- imposed upon the defendant county

by the said act.

Wherefore, plaintiff demiands judgment against de-

fendant, for the sum of ten thousand live hundred ninetj

dollars ($10,590),with interest on $9,000, the annount of the

claim and principal &um of said bonds, from the first day

of November, 1891, at the rate of ten per cent per an-

num; and like interest on $540, the amount of the face of

said coupons No. 7, from the first day of January, 1890;

and like interest on $540, the amount of the face of

said coupons No. 8, from the first day of January, 1891;

and like interest on $440, the amount of the face value

of said coupons No. 8, froim November 1, 1891; and for

like interest on said judgment; and for plaintiff's costs

and dis;buirsements in this action.

ISELDEN B. KING^SiBURY,

Attorney for Plaintiff.

County of Ada.

State of Idaho,
) ss.

Selden B. Kingsbury, being duly »worn, deposes and

says: I am attorney for the plaintiff in the a'bove-en-

titled action; I have read the foregoing complaint and

know the contents thereof, and that the same is true

of my own knowledge, ex:cept as to matters therein stat-

ed to be on information and belief, and as to those mat-

ters I believe it to be true. My sources of information

are books, records, and papers relating to said counties,
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and to suits and fiscal matters connected therewith, and

the affidavits of plaintiff herein. I make this affidavit

for and on behalf of plaintiff, because plaintiff is not in

and does not reside in Ada county, where I reside.

SELDEN B. KINGHSBURY,

Subscribed and sworn to before me this 28th day of

Feb., 1898.

[Seal] A. L. RICHARIDSON,

Clerk of U, S. Circuit Court for Idaho.

By H. L. Richai'dson,

Deputy.

[Endorsed]: No. 136. U. S. Circuit Comrt, District of

Idaho. Frank C. Robertson, Plaintiff, v. Blaine County,

Defendant. Amended Complaint. Filed Pdb. 28th, 1898.

A. L. Richardson, Clerk. By H. L. Richardson, Deputy.

Selden B. Kingsbury, Attorney for Plaintiff.

In the Circuit Court of the Ualted States, District oj.

Idaho.

FRANK C. ROBERTSON,

Plaintiff,

vs.

BLAINE COUNTY,

Defendant.

Demurrer to Amended Comptalnt.

Comes now the above-naimed defendant ajid demurs to

the plaintiff's amended complaint herein, and as ground

of demurrer specifies:



62
^ Frank C Robertson

That the said amended complaint does not state fact*

sufticient to constitute a cause of action^

That the alleged cause of action in said amended com-

plaint set forth is barred by the provisions of section 4052.

of the Revised Statutes of the State of Idaho.

Wherefore, defendant pray« judgment whether it shall

further answer the said amended complaint and for such

further orders as niay be proper in the premises.

LYTTLETON PRICE,

Defendant's Attorney.

[Endorsed]: No. 136. In the U. S. arcuit Court of the

United States, District of Idaho. Frank C. Robert;son v.

Blaine County. Demurrer to amended complaint. Filed

March 1, 1898, A. L. Richardson, Qerk.

In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

FRANK C. ROBERTSON,

PlaintifT,

vs.

BLAINE COUNTY,

Defendant.

Order Sustaining Demurrer to Amended Complaint.

On this 1st day of March, 1898, this cause came on to

be heard upon the demurrer to the amended complaint

herein, Selden B. Kingsbury, Esq., appearing as counsel

for plaintiff and Lyttleton Price, Esq., for the defendant,

and after argument by the respective counsel:
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It is ordered that said demuiTer be, and the siame is

liere'bj, sustained.

JAiS. H. BEATTY,
Judge.

To the order sustaining the demurrer to the said

amended complaint, the plaintiff by his counsel, Selden B.

Kingsbury, Esq., then and there excepted in due form of

law, which exception is hereby allowed.

March 1, 1898.

JAiS. H. BEATTY,

Judge.

[Endorsed]: No. 136. U. S. arcuit Court, District of

Idaho. Frank 0. Kobertson, v. Blaine County. Order sus-

taining demurrer to amended complaint and exceptions.

Filed March 1, 1898. A. L. Richardson, Oerk.

In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

FRANK C. ROBERTSON,

Plaintiff,

vs.

BLAINE COUNTY,

Defendant.

Judgment.

This cause came regularly on to be heard upon the cle-

muiTer to the amended complaint herein, Selden B.

Kingsbury, Esq., appearing as counsel for plaintiff and

Lyttleton Price, Esq., for the defendant. After argu-

ment by the respective counsel and uipon consideration

the Court ordered that said demurrer be sustained, and
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the said plaintiff by Ms said counsel declining to further

plead in said cause

—

It is therefore, by virtue of the law and by reason of the

premises aforesaid, ordered and adjudged that said

plaintiff take noithing by his complaint, and that the said

defendant, Blaine county, do have and recover of and

from Frank 0. Robei'tson, the said plaintiff, its costs and

disbursements herein expended, amounting- to the sum of

120.60, and that execution issue therefor.

Bated March 1st, 1898.

JAS. H. BEATTY,

Judge.

In the Circuit Court of tlie Uniled States for the D istiict &

Idaho.

FRANK C. ROBERTSON, .

vs. ( No. 136,

BLAINE COUNTY, )

Clerk's Certificate to Judgment Roll.

I, the undersigned clerk of the Oincuit Court of the

United States for the District of Idaho, do hereby certify

that the foregoing papers hereto annexed, together with

the bill of exceptions, constitute the judgment roll in the

above-entitled action.

Attest my hand and the seal of said Court this 1st day

of March, 1898.

[Seal] A. L. RICHARDSON,

aerk.
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[Endorsed]: In the Circuit Court of the United States

for the District of Idaho. Judgment Roll No. 136. Frank

C. RoT^ertson v. Blaine County. Register No. 1. Filed

March 1, 1898. A. L. Richardson, Oerk.

In the Circuit Court of the United States, District of

Idaho, and in the Central Division thereof.

FRANK C. ROBERTSON,

Plaintiff,

vs.

BLAINE COUNTY,

Defendant.

Stipulation and Order Extending Time to File Bill of

Exceptions.

March 1st, 1898.

tn the above-entitled action the plaintiff may have

twenty days in which to prepare and file bill of excep

tions.

LYTTLETON PRICE,

Attorney for Defendant.

Plaintiff allowed time as above stipulated.

March 1, 1898.

BEATTY,
i Judge.

[Endorsed] : No. 136. In the U* >S. Circuit Court of

the District of Idaho. Frank C. Robertson v. Blaine

County. Stipulation and order extending time, etc. Fil-

ed March 1st, 1898. A. L. Richardson, Clerk.
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In the Circuit Court of the United Sta'.es for the District

of Idaho and in the Central Division thereof.

FRANK C. ROBERTSON, n

Plaintiff,

TS.

BLAINE OOUNl^Y,

Defendant.

>
Plaintiff's Bill of

Exceptions.

Bill of Exceptions.

Be it rememiberecl that on the Ist day of March, 1898,

this cause came regularly on for hearing before the Hon.

James H. Beatty presiding, on the amended complaint and

the demurrer to the amended complaint, and the demur-

rer being before the Court, and being argued by counsel

for the respective parties, the matter was submitted for

decision of the Court; and the Court being fully adnsea,

rendered its decision on same day, and sustained the said

demurrer, and made and entered the following order, to-

wit:

"It is ordered that said demurrer be, and the same in,

here'by sustained.

JAMES H. BEATTY,

Judge."

To which order sustaining said demurrer counsel for

plaintiff then and there duly excepted, and the same was

allowed and was written beneath said order as follows:

"To the order sustaining the demurrer to the said amend-

ed complaint the plaintiff, by bis counsel, iSelden B.
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Kingsbury, Esq., then and there excepted in due form of

law, which exception is hereby allowed.

March 1st, 1898.

JAMES H. BiEATTY,

Judge."

And thereupon judgment was made, rendered, and en-

tered in favor of defendant and against plaintiff, and is

in words and figures as follows:

In the Circuit Court of the United States for the District of

Idaho, and in the Central Division thereof.

FRANK C. ROBiERT'SON, '

Plaintiff,

vs. >

BLAINE COUNTY,

Defendant. ^

* r'.
- Judgment.

This cause came regularly on to be heaird upon the de-

murrer to the amended comiplaint herein, Selden B.

Kingsbury, Esq., appearing as counsel for plaintiff, and

Lyttleton Price, Esq., for the defendant. After argument

by the respective counsel, and upon consideration, the

Court ordered that said demurrer be sustained, and the

said plaintiff, by hi^ said counsel, declining to further

plead in said cause

—
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It is therefore, by virtue of the law and by reaBon of

the premises aforesaid, ordered and adjudged that said

plaintiff take nothing by his complaint, and that the said

defendant, Blaine county, do have and recover of and

from Frank C. Robertson, the said plaintiff, its costs and

disbursements herein expended, amounting to the sum of

$20.60, and that execution issue therefor.

Dated March 1st, 1898.

JAS. H. BEATTY,

Judge."

To which ruling, order, decision, and judgment, and to

each and all thereof, the plaintiff, by its counsel, then

and there duly objected and excepted, and exception al-

lowed.

Wherefore, I, James H. Beatty, Judge, do hereby al-

low said excefytion, and this plaintiff's bill of exceptions,

and sign, seal, and make the same of record herein.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 136. In the U. S. Circuit Court, Dis-

trict of Idaho. Frank C. Kobertson v. Blaine Connty. Bill

of exceptions. Filad March 1st, 1898. A. L. Richardson,

Clerk.
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In the Circuit Court of the United Sta'es in and for the

District of Idaho and in the Central Division thereof.

F.RANK C, ROBERTSON, '

Plaintiff,

vs. I Stipulation-

BLAjINE ootjnty,

Defendant,

Acceptance of Service of Bill of Exceptions.

I hereby acknowledge service of the bill of exceptions,

waive time, and make no objection to the settling an(i

allowance of the same at once.

Dated March 1st, 1S98.

I^YTTL^TO:^^ PRICE^

Attorney for Defendant.

[Endorsed]: No. 136. U. S. Circuit Court, District of

Idaho. Frank C. Robertson, v. Blaine County. Accept-

ance of service of copy of bill of exceptions. Filed March

1st, 1898. A. L. Richardson, Oerk.
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In the Circuit Court of the United States in and for the

District of Idaho.

FKANK C. ROBERTSON, \

Plaintiff,
j

I

BLAINE COUNTY,

Defendant.
J

Petition for Writ of Error.

The above-named plaintiff, Frank C. Robertson, con-

ceiving himself aggrieved by the decision, order, and

judgment of this Court made, rendered, and entered on

the first day of March, 1898, in the above-entitled action,

doth pray for a writ of error from said decision, order,

and judgment to the United States Circuit Court of Ap-

peals, in and for the Ninth Judicial Circuit of the Unit-

ed States, and prays that a writ of error may t)e allowed,

and that a transcript and record of the proceedings upon

which said judgmenl, duly authenticated, may be sent to

the said Court of Appeals for review and for the purpose

of having said errors corrected, as shown in the record

herein, and as shown by the bill of exceptions and as-

signments of error filed herewith and made a part hereof.

SELiDEiN B. KINGSBURY,

Atty. for Petitioner.

Order Allowing Writ of Error.

On consideration cf the foregoing petition, and the as-

signment of errors accom^panying the same, it appearing

that this is a proper cause therefor, it is ordered that the
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said writ of error be allowed as prayed; and the said pe-

titioner is required, before the issuance of said writ, tn

file his bond for the costs thereof, according to law, in

the sum of |500.00.

JAS. H, BBATTY,

Judge Presiding as Circuit Judge.

[Endorsed] : No. 136. In the U. S. arcuit Court for the

District of Idaho. Frank C. Robertson, v. Blaine Ooun

ty. Petition for writ of error and order allowing same.

Filed March 17th, 1898. A. L. Richardson, Qerk .

In the Circuit Court of the United States for the District

of Idaho.

FRANK C. ROBERTSON, 1

Plaintiff,

Ta.

BLAINE COUNTY,

Defendant

>

Assignment of Errors.

Oomes now the plaintiff, Frank C. Robertson, and upon

the record of this action assigns the following errors com-

mitted by the Circuit Court to his prejudice, to-wit:

First.—^The Court erred in its conclusion of law in hold-

ing and deciding that the amended complaint herein does

not state facts sufficient to constitute a cause of action,
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and in sustaining the demurrer to the said amended com-

plaint.

Second.—That the Court erred in holding and deciding:

that the cause of action set forth in the amended com-

plaint was, at time oi" T3ringing this action, barred by the

provisions of section 4052 of the Revised Statutes of

IdahOy and in sustaining the demurrer to the amended

complaint herein.

Third.—^That the Court erred in sustaining the demur-

rer to the amended complaint herein.

Fourth.—That the Court erred in holding and deciding

and ordering that the plaintiff take nothing by this ac-

tion, and that defendant have judgment against plaintiff

for costs.

SELDEN B. KING^SBURY,

Attorney for Plaintiff.

[Endorsed]: No. 136. In the Circuit Court of the

United States for the District of Idaho. Frank C. Robert-

son V. Blaine County. Assignment of errors. Filed

March 17th, 1898, A. L. Richardson, Clerk.

Bond on Writ of Error.

Know All Men by These Presents, that we, F^ank C.

Robertson, as principal, and Peter Sonna and Frank R.

Coffin, as sureties^ arc held and firmly bound unto Blaine

county, a public corporation, and county of Idaho in the

full and just sum of five hundred (500) dollars, to be paid

to the said Blaine Cv)unty, its certain attorney, executors,
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administrators, or assi^ub; to vvliich payment, well and

truly to be made, we binu ourselves, our keirs, executors,

and administrators, jointly and severally by these pre-

sents.

Sealed with our seals and dated this 17th day of

March, in the year of our Lord one thousand eight hun-

dred and ninety-eight.

Whereas, lately at a Circuit Court of the United States,

for the District of Idaho, in a suit depending in said

court between said Frank G. Robertson as plaintiff and

said Blaine county as defendant, a judgiment was render-

ed against the said Frank C. Robertson, and the said

plaintiff Frank C* Robertson having obtained from said

Court a writ of error to reverse the judgment in the afore-

said suit, and a citation directed to the siaid defendant.

Blaine county, citing and admonishing it to be and ap-

pear at a United St^ites Circuit Court of Appeals for the

Ninth Circuit to be holden at San Francisco, in the State

of California, on the 15th day of Apiril next.

Now, the condition of the above obligation is such, that

if the said Frank C. Robertson shall prosecute said writ

of error to effect, and answer all damages and costs, If

he fail to make said plea good, then the above obligation

to be void; else to remain in full force and virtue.

FRANK C. ROBERTSON,

By S. B. KINGSBURY, his A«tty. [Seal]

PETER SONNA. [Seal]

FRANK R. COFFIN. [Seal]
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United States of America, )

} ss.

District of Idalio. \

Peter Sonna and Frank R. Coffin, being duly sworn,

each for himself, deposes and says that he is a household-

er in said District, and is worth the sum of five hundred

dollars, exclusive of property exempt from execution, and

over and above all debts and liabilities.

PETER SONNA,

FRANK R. COFFIN,

Subscribed and sworn to before me this 17th day of

March, A. D. 189S.

A. L. RICHARDSON,
Clerk of U. S. Orcuit Court District of Idaho.

[Endorsed]: No. 380. United States Circuit Court for

the Ninth Circuit, District of Idaho. Frank C. Robert-

son V. Blaine County. Bond on writ of error. Form of

bond and sufficiency of sureties approved. Beatty,

Judge. Filed March 17th, 1898. A. L. Richardson, Qerk.

Citation.

United States of America—ss.

The President of the United States, to Blaine County,

Greeting:

You are hereby cited and admonished to be and appear

at a United S-tates Circuit Court of Appeals, for the
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Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, on the 15th day of April next,

pursuant to a writ of error in the clerk's office of the Cir-

cuit Court of the United States for the District of Idaho,

wherein Prank C. Eobertson is plaintiff in error, and you

are defendant in error, to show cause, if any there be,

why the judgiment rendered against the said plaintiff as

in the said writ of error mentioned should not be cor-

rected, and why speedy justice should not be done to the

parties in that behalf.

Given under my hand at Boise City, in said District,

this 17th day of March, 1898.

[Seal] JAS. H. BElATTY,

Judge.

Attest:

A. L. ElICHAEiDlSON,

Clerk.

'Service of the foregoing citation by copy admitted this

22d day of March, 1898.

LYTTLETION PRICE,

Attorney for Defendant in Error.

[Endorsed]: Filed March 23d, 1898. A. L. Eichardson,

Clerk.

Writ of Error.

United States of America—ss.

The President of the United States, to the Honorable, the

Judges of the Circuit Court of the United States for

the District of Idaho, Greeting:
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Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between Frank

C. Kobertson, plaintiff in error, and Blaine county, de-

fendant in error, a manifest error hath happened, to the

great damage of the said Frank C. Robertson, plaintiff in

error, as by his complaint appears;

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the

United States Circuit Court of Appeals for the Ninth Cir-

cuit, together with this writ, so that you have the same

at the city of San Francisco, in the iState of Oalifomia,

on the 15th day of April next, in the said Circuit Court of

Appeals, to be then and there held, that the record and

proceedings aforesaid being inspected the said Circuit

Court of Appeals may cause further to be done therein

to correct that error, what of right, and according to the

laws and custom^s of the United States, should be done.

Witness, the Honorable MELVILLE W. FULLER.

Chief Justice of the Supreme Court of the United States,

the 17th day of March, A. D. 1898.

[Seal] A. L. RICHARDSON,
Clerk of the United States Circuit Court for the District

of Idaho.

[Endorsed] : Filed March 23d, 1898. A. L. Richard-

son, Oerk.
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Service of the within writ of error by copy adanitted

this 22d day of March, 1898.

LyTTLETO'N FRIOB,

Attorney for Defendant in Error.

S. B. KINOiSBUBY,

Attorney for Plaintiff.

Order to Transmit Record.

And thereupon it is ordered by the Court here that a

transcript of the record and proceedings in said cause

aforesaid, together with all things thereunto relating, be

transmitted to the eaid United States Circuit Court of

Appeals for the Ninth Circuit, and the same Is transmit-

ted accordingly.

Attest:

[Seal] A. L. RICHARDSON,

Clerk.

In the Circuit Court of the United States for the Central

Division of the District of Idaho.

FRANK 0. RO'BERTISON, \

vs. > No 13G.

BLAINE COUNTY. )

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages, numbered from

1 to 70, inclusive, to he a full, true, and correct copy of

the pleadings and proceedings in the above-entitled
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cause, and that the same together constitute the return

to the annexed writ of error.

I further certify that the cost of said record, amount-

ing to the sum of $42.40, has been paid hy the said plain-

tiff in error.

Witness my hand and the seal of said Oourt affixed at

Boise, Idaho, this 23d day of March, 1898.

[Seal] A. L. RICHARDSON,
aerk.

[Endorsed]: No. 441. In the United States Circuit

Court of Appeals for the Ninth Circuit. Frank C. Rob-

ertson, Plaintiff in Error, v. Blaine County, Defendant in

Error. Transcript of Record. Error to the Circuit Court

of the United States for the District of Idaho, Central Di-

vision.

Filed March 28, 1898.

! F. D. MONCKTON,

Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT-

FRANK C. ROBERTSON, Plaintiff in Error,

vs.

BLAINE COUNTY, Defendant in Error.

In Error to United States Circuit Court for the Dintrict

of Idaho.

BRIEF OF PLAINTIFF IN ERROR.

Statement.

This action was begun in the Circuit Court for the

District of Idaho on the 30th of September, 1897. A
demurrer to the complaint was sustained and there-

after the amended complaint was filed and a like

demurrer being filed thereto, on the first day of March,

1898, the cause came on for argument, was heard and
submitted. The Court sustained the demurrer and
ordered judgment for defendant, which was thereupon

made, rendered, and entered.

There appears on pages 34 and 35 of the record a

motion to strike out the amended complaint: but, as

appears on page 35 of the record, this motion was
withdrawn by defendant.

It will also be noted that the Court below, on sus-
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taining the demurrer to the original complaint, made
and filed its opinion (p. 22 of record), and that after-

wards the amended complaint having been filed, and

the same demurrer having been interposed thereto,

and having been argued and submitted, the Court

made the same decision as before and on the same

opinion, stating: "It is not found that the amend-

ments to the complaint justify a change " * "

(Record, p. 32.)

To the order sustaining the demurrer and to the

decision and order for judgment the plaintiff then

and there dulj^ excepted; the exceptions were allowed,

and made part of record, and were also preserved in n

bill of exceptions then and there settled and allowed

and made part of record. (Record, pp. 66, 67, 68, 69.)

The proceedings are brought here for review on writ

of error.

Questions Involved.

This action is for the collection of a claim based

upon a portion of a bonded debt of a county, incurred

for the purpose of raising a fund to build a court

house and jail.

To the complaint the defendant interposed a general

demurrer, and also Section 4052 of the Revised Statutes

of Idaho, (Record, pp. 61. 62.) wiiich section, in prescrib-

ing the time within which suits may be brought, reads

as follows:

"Sec. 4052. Within five years: An action upon

any contract, obligation, or liability founded upon an

instrument in writing."

The position of the defendant on the demurrer was,

that as this bonded indebtedness all became due

November 1st, 1891, the above section applied, and tlie



cause of action was barred: and the Conrt below was

of that opinion.

Plaintiff in error contends that the above provision

of law does not apply:

First. Because the duty of providing for and pay-

ing this debt was so imposed and assumed as to make

the debtor county the donee of a power and a trustee

of a direct, express, and continuing trust, unaffected

by the statute of limitations.

Second. Because the act authorizing and requiring

the creation of this debt provided for the levy of a

special tax and created a special fund, which tax was

never levied and which fund never contained any

moneys; nor was any money ever in the treasury of the

debtor county applicable to the payment of this debt.

Third. Because of new promises; of renewal of the

indebtedness; of many subsequent acknowledgments

of the debt; and because of the creation of a new

legislative obligation and debt upon the defendant

county, based upon the original debt, and into which

the original debt is merged.

Fourth. Because, of the new promises and acknowl-

edgments embraced in and implied in legislative acts

and legal proceedings thereunder; of the making

provision for the payment of said indebtedness; of the

apportioning the same and creating legislative debts

upon other counties than the debtor county to aid the

debtor county in the payment of the same.

Fifth. Because of statutory provisions requiring a

new county to pay its proportionate share of any

bonded indebtedness outstanding against the parent

county and requiring such payments to be used only

in aid of paying such bonded indebtedness; and be-



cause of various acts, suits and proceedings done, in-

stituted and undertaken by the debtor county to

secure aid from other counties in obtaining funds on

account of and for payment of this indebtedness.

Sixth. Because of the various acts of the Legis-

lature regarding said indebtedness; regarding the

county which created the same; regarding other

counties created out of said county; regarding the

funding of the indebtedness; regarding the ap-

portionment of the indebtedness; and because of

acknowledgments and promises made and necessarily

implied in various suits, actions, and legal proceed-

ings had and taken concerning said indebtedness by

the defendant county, and the results of the same, as

appears in the history of said indebtedness.

History of Indebtedness.

The county creating this indebtedness and issuing

its negotiable coupon bonds therefor, was Alturas

County, in the then Territory of Idaho. It was

authorized and required so to do by an act of the

Legislative Assembly of Idaho, approved February 8,

1883, and entitled ''An act providing for the erection

of a court house and jail at Hailey, the county seat of

Alturas County."

Special and Local Laws of Idaho, Sees. 421 to

427, pp. 106 to 108.

Record, p. 37.

Sub Sec. 5 of said act provides as follows: "The

Board of County Commissioners of said county shall,

at time of the levy of county taxes, include therein a

levy of sufficient tax to meet the interest and principal

of said bonds as the same shall become due. And the
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tax so levied shall be known as the Court House Bond
Tax, and shall be collected as other taxes are col-

lected, and shall constitute a separate fund, and shall

be used for no other purpose. And for the payment
of said bonds, principal and interest, all the taxable

property of said county is hereby pledged.'' (Record, p.

88.)

Alturas County at that time embraced an area of

15,120 square miles, had a voting population of 8,500

male electors, and an assessed valuation of $2,871,-

365.57.

The assessment of the county for the year 1888

shows a valuation of the county of $3,837,362.06.

After March 7th, 1889. Alturas County was, by

divisions, left with an area of 3,652 square miles of

mountain peaks and lava flats and was so nearly de-

stroyed as to have, in 1894, an assessed valuation of

but $635,561.76, and a voting population of only 576

electors, yet with an indebtedness of 70 per cent, of

the actual value of its assessable property.

Record, pp. 49, 55 and 56.

Act dividing Alturas County, see Idaho Session

Laws 1888-9, p. 35.

This division of Alturas County, in February, 1889,

was so near its desti'uction that from that time during

all its subsequent existence it made no attempt to

raise any funds or to do anything towards the pay-

ment of its indebtedness; claimed to be unable to do

so; and with such claim, and on account of such in-

ability, asked that the county be abolished and that

a new county be created out of its former territory

and embracing sufficient of its former territory (^that



is, its territory before said division), to enable it to

pay this and its other indebtedness. (Record, p. 56.^

Meantime, the legality of the division act of 1889

was disputed by Alturas County and was finally de-

termined by the Supreme Court of the United States

in Clough vs. Curtis, 184 U. S., 361 (10 Sup. Ct.

Rep., 573), on March 17, 1890.

Consequently, and pursuant to the request of the

county, the Legislature of Idaho, on the 3d day of March,

1891, passed an act "creating Alta and Lincoln Coun-

ties," legislating Alturas County out of existence,

giving all of its property and territory to Alta County,

and also giving to Alta County over half of what had

been the County of Logan, providing that the county

seat of Alta County should be at Hailey; and section

7 of said act provided as follows: "All public build-

ings, records, books, furniture, money, real estate and

personal property heretofore belonging to Alturas

County shall become the property of Alta County."

Section 9 of said act provided: "All the indebted-

ness of Alturas County shall be assumed and paid by

Alta County."

Session Laws of Idaho 1890-91, p. 120.

The Supreme Court of Idaho, on June 3, 1891, de-

clared said act unconstitutional, on the ground that

its purpose, object and effect was to give to Alturas

County a portion of Logan County without complying

with the constitutional requirement of a vote of the

people in the segregated portion.

People vs. George, 2 Idaho, 814.

The above case was finally determined on rehearing



on September 16, 1891, the decision previously render-

ed being adhered to.

People vs. George, 2 Idaho, 847.

From 1889 down to 1894 A Ituras County and the

other counties which had been created out of her

territory and were by said division act of 1889 required

to aid her in the payment of this indebtedness, did

nothing towards paying, adjusting, apportioning, or

in any manner providing for this indebtedness, as

A Ituras County was dissatisfied with the provisions

for the apportionment provided by the act, and refused

to take any steps to make apportionment or allow the

same to be made until August 4, 1894, when slie and

the other counties were commanded by the Supreme

Court of Idaho to make such adjustment and appor-

tionment as they were directed to make by the said

division act of 1889. (Record, pp. 50, 51.

)

Elmore County et al. vs. A Ituras County, 37

Pac, 349.

Afterwards and in 1894, the apportionment of the

indebtedness of Alturas County was made, and, as

made and filed of record in the office of the Recorder

of Alturas County, left with Alturas County the

obligation of the payment of all of this bonded court

house debt, and the same was thereupon assumed and

acknowledged by Alturas County as her proper in-

debtedness. (Record, p. 51.)

On March 9, 1895, the Legislature of Idalio, recog-

nizing the fact that great delinquencies existed as to

payments on the apportioned old Alturas debt, passed

an act headed, ''Apportionment of old Alturas debt,"

which act amended Section 8 of the said division act of
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1889, and, among other things, provided that "In case

there shall, by said counties or either thereof at any

time be an ommission for any cause to levy the afore-

said taxes or any thereof, it shall be the duty of the

of the Boards of County Commissioners of the counties,

or county, so omitting to make such levy to ascertain

the amount of arrearages of principal and interest

then due, and in addition to the amount levied for

the payment of the interest then accruing to levy each

year a tax for such additional sum as will pay one

year's arrearage of interest, or principal, or both, be-

ginning with the first year that said interest, or prin-

cipal, or both, become delinquent and upaid, and shall

continue to levy a similar tax each year and every

year until all the arrearages of interest and principal

shall be fully paid: Provided, that if any of said

counties shall so desire they may refund all of said

arrearages of interest and principal by the issuance of

interest bearing coupon bonds therefor, payable in not

less than ten (10) or more than twenty (20) years from

the date of issue, bearing interest at not exceeding six

(6) per cent, per annum; said bonds to be issued in

pursuance of law."

Idaho Session Laws 1895, p. 87.

Said Section 8 before amendment, and now as

amended, provided and provides that the moneys re-

ceived from the new counties shall be "applied onlj' to

the payment of the present indebtedness of Alturas

County, and the securities into which it has been

funded," of which this claim is a portion.

By an act of the Legislature passed March 5, 1895,

Alturas County was legislated out of existence, and

the defendant county created, with a territory of



9,520 square miles, and with a voting population of

1,800 male electors, and an assessed valuation of

$2,410,688.72. This act provided that "All valid and
legal indebtedness of Alturas and Logan Counties

shall be assumed and paid by Blaine County."

Idaho Session Laws 1895, p. 81.

Record, p. 52.

On the 8th day of March, 1895, the Legislature of

Idaho passed an act ''concerning funding and refund-

ing county indebtedness," and amendatory of the gen-

eral Idaho statute upon that subject.

Section 3606 of the Revised Statutes of Idaho, as

amended by this act, provides as follows:

''Should any part of a county that has incurred a

bonded indebtedness, be cut off, and annexed to an-

other county, or erected into a new or separate county,

the Assessor of the county to which the segregated

portion is attached, or the Assessor of the new county
created as aforesaid, shall upon notice from the Board
of County Commissioners of the original county fr^m
which such segregated portion was detached, given at

the regular session of the board when county and
State taxes are levied, collect in said segregated terri-

ritory, and in addition to the other taxes collected by
him for county and State purposes, and at the same
time and in the same manner, the tax levied by said

Board of Commissioners as herein provided; and the

laws of the State relating to the levy and collection of

taxes, and prescribing the powers, duties and liabili-

ties of officers, charged with the collection, and dis-

bursement of the revenue arising from taxes, are made
applicable to this act. The money collected by the

Assessor as aforesaid, shall be paid over by the Treas-
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urer of the county collecting it, to the Treasurer of

the county losing the said territory, and for the pur-

poses herein directed, but such segregated territory so

attached to another county, or erected into a new-

county shall be relieved of the annual tax, levied as

provided in the foregoing section, when the county

acquiring the same, or the new or separate county

pays to the county losing the territory that proportion

of the whole indebtedness, together with legal interest

thereon, that the assessed value of property in the

segregated territory, bears to the assessed value of the

property in the whole county, as constituted before

the division or segregation thereof."

Session Laws Idaho 1895, Sec. 3606, p. 59.

On March 9, 1895, the Legislature of Idaho passed

an act "To annex a part of Blaine County to Custer

County," Section 2 of which act provided "that the

part of the territory herein proposed to be stricken off

from Blaine County shall be held to pay its relative

proportion of all the liabilities of said Blaine County

existing at the time the vote on such division shall be

canvassed and the result officially declared by the Com-

missioners of Custer County."

Idaho Session Laws 1895, p. 142.

On March 18, 1895, the Legislature of Idaho created

out of a portion of the County of Blaine the County of

Lincoln, cutting off from Blaine County about 2,600

square miles of territory, taking 525 of its voting popu-

lation, and about $990,000 of its assessed valuation,

thereby leaving to Blaine County a territorial area of

6,920 square miles, a voting population of 1,275 male

electors, and an assessed valution of $1,410,000.

Idaho Session Laws 1895, p. 170.

Record, pp. 53 and 54.
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Said act creating Lincoln County provided that it

yhould hereafter, and in ten annual installments, pay

its proportionate share of the indebtedness of Blaine

County, including said court house bonded indebted-

ness, but it gave to Lincoln County no portion of or

interest in the resources of or moneys due to said

Blaine County, amounting at that time to the sum ot

$130,000.

Since the creation of Lincoln County such proceed,

ings have been had that Blaine County has recovered a

judgment against Lincoln County for its proportion

of said indebtedness, including said court house

bonded indebtedness, for the sum of $238,446.27,

besides interest from the 18th day of March, 1895,

amounting to over $50,000.

Blaine County vs. Lincoln County, 52 Pac, 165.

Record, p. 58.

Lincoln County was by said act obligated to pay

Blaine County nearly one-half of said court house

bonded indebtedness. This lias been claimed by

Blaine County of Lincoln County and judgment for

the same has been awarded in said action to Blaine

County since the bringing of this action, but before

the filing of the amended complaint.

Lincoln County has not yet paid to Blaine County
any portion of the debt legislated upon it in favor of

Blaine County (including said court house bonded
indebtedness), and when the same is paid the said act

provides that the moneys received from Lincoln County
shall be used for no other purpose by Blaine County
except for the discharge of the said inherited indebted-

ness of Blaine County, including said court house
bonded indebtedness. (Record, p. 59.)
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We quote from Section 7 of said act: "The money

so received by Blaine County, shall be by it applied

only to tlie payment of the present indebtedness of

Blaine County and the securities into which the same

is funded."

And Section 8 of said act provides: "The Treasurer

of Blaine County must apportion to the credit of said

redemption fund all moneys received by him from

Lincoln County in payment of warrants herein pro-

vided for, and pay the same out only for the redemp-

tion and payment of outstanding indebtedness of

Blaine County or the securities into which it has been

or may be funded or refunded."

Idaho Session Laws 1895, pp. 173 and 174.

Bingham County not having paid 7er to A Ituras

County or to Blaine County its proportionate share of

the indebtedness of old Alturas County, under the

provisions of the division act of 1889 (which, when

paid, could only be used in payment of indebtedness,

including this court house debtj, it was ordered so to

do by the Supreme Court of Idaho, on March 13, 1897.

Blaine County vs. Smith et al., 48 Pac, 286.

After the creation of Lincoln County. Blaine County

and Lincoln County proceeded, by accountants, to

apportion the indebtedness of Blaine County between

the Counties of Blaine and Lincoln. These account-

ants were appointed in April, 1895, and entered upon

their duties for the adjustment of the indebtedness in

May, 1895, at Hailey, the county seat of Blain^'

County. They were, among other things, to adjust all

the indebtedness of Alturas County which had been

assumed by and legislated upon Blaine County, in-
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eluding said court house bonded indebtedness, and in

these proceedings Blaine County put in for adjustment

the said court house bonded indebtedness, and the

same was allowed by the accountants, and their

report, filed in June, 1895, with the Auditor of Blaine

County and the Auditor of Lincoln County, required

Lincoln County to pay Blaine County a large portion

of the same to aid Blaine County in the payment of its

said indebtedness.

Blaine County rejected the findings of the account-

ants, and by resolution of its Board of County Com
missioners, made and entered on the 15th day of Au-

gust, 1895, authorized competent accountants to make

examinations and computations and a report that

would show the actual amount, and the basis for the

same, due from Lincoln County to Blaine County as

it» proportion of said indebtedness. Under this order

and appointment a report was made and filed of record

with the Auditor of Blaine County, and was made the

basis of that certain action wherein Blaine County

was plaintiff and Lincoln County was defendant,

which action was brought by Blaine County, October

18, 1895, and finally determined by the decision of the

Supreme Court of Idaho Febriiary 25th, 1898.

52 Pac. Rep.. 165.

Record, pp. 58, 59.

In the report made for and by the order of Blaine

County, and in the complaint filed in said action of

Blaine County against Lincoln County, Blaine County

demanded to have apportioned, asa debt which she had

assumed, the "Alturas court house bonded indebted-

ness,'' specifying by number and proper description

the identical bonds and coupons, the basis of the
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amount herein demanded; and the same was allowed

by the Court and included in the judgment rendered

in f^aid act, and now held by Blaine County against

Lincoln County. (Record, p. 58.)

The question of the legality of legislating this old

Alturas indebtedness upon the people of that portion

of Blaine County which had been Logan County was

litigated, among others, in the actions brought to test

the validity of the act creating Blaine County, and de-

cided by the Supreme Court of Idaho in those actions,

respectively entitled:

Wright vs. Kelly et al., 43 Pac, 565, Dec. 31. 1895.

Bellevue Water Co. vs. Stockslager, Judge, 43

Pac, 568, Dec. 31, 1895.

Blaine County vs. Heard, Probate Judge, like

decision.

Blaine County vs. Martin, Clerk, like decision.

Record, p. 59.

It is of the political and judicial history of Idaho

that since the division act of 1889, which nearly de-

stroyed Alturas County and left, with little aid from

the new county, the vast indebtedness created prior to

1889 upon what remained of the old county, that there

began and continued incessant litigation and constant

appeals to the Legislature and to the courts for relief.

The division act of 1889 was tested in four suits in the

District Courts of the Territory, two in the Supreme

Court of the Territory, and two in the Supreme Court

of the United States.

There was refusal, over five years' delay, and there

were two suits in the Supreme Court of the State in

getting any adjustment on the apportionment made by

that act. There have been in the State Courts four
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separate and distinct actions concerning the indebted-

ness of old Alturas County; also four in the Federal

Courts concerning the same matter, in one of which

His Honor Judge Gilbert presided. (Savings and Loan

Ass'n vs. Alturas Co., 65 Fed. Rep., 677.) Two actions

were pending in the Federal Court at the time Alturas

County w^as abolished, and three in the State Courts.

Before every Legislature since 1889 bills and meas-

ures of relief for the insolvent Alturas County have

been pressed, and two Legislatures have passed bills

abolishing the county and creating one large enough

to assume and carry the burden, and these legislative

acts have been followed by six actions finally de-

termined by the Supreme Court of the State of Idaho,

and many other suits and legal proceedings, and legis-

lative and political actions, all because of a large debt

left upon a weak county, until finally the Blaine and

Lincoln acts, and the funding and apportioning acts,

passed in 1895, have stood the judicial test and are

adjudged law. The purpose, object and effect of the

creation of Blaine County was to make a public cor-

poration able to bear this burden of debt and to place

the debt upon it.

And in the subsequent act creating Lincoln County

cire was taken not only not to weaken but to strengthen

the debt-paying power of Blaine County.

Of all this history, courts in the District of Idaho

will take judicial knowledge, as it is legislative, ju-

dicial, political and governmental.

Specifications of Error.

The plaintiff in error will rely upon the following

errors:
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1. The Court erred in sustaining the demurrer to

the amended complaint.

2. The Court erred in sustaining the demurrer to

the amended complaint, either for the reason that the

amended complaint does not state facts sufficient to

constitute a cause of action, or for the reason that the

action is barred under the provision of Section 4052 < f

the Revised Statutes of Idaho.

3. The Court erred in sustaining the demurrer to

the amended complaint and ordering judgment in

favor of defendant and against tlie plaintiff.

Argument.

Plaintiff contends that for many reasons this action

is not barred, and that if any of these reasons is good

and sufficient, then the judgment should be reversed.

We shall endeavor to present these reasons both in

their order, singly, each as a sufficient ground, and

then also collectively, all as a single ground in their

operation and effect.

First, then. The statute of limitations has never

commenced to run against this claim, because the law

under which the bonds were issued and which entered

into the contract pledged all the property of the county

for the payment of this bonded debt and created a

special fund and provided for the levy of a special tax,

to be known as the court house bond tax, to be

used for the payment of this indebtedness and for no

other purpose; and provided no other means of pay-

ment.

Record, pp. 37 and 38.

The county has the pledged property and is the
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trustee of the direct, express, contintiing trust, and

the donee of the power and obligee of the duty to set

such governmental wheels in motion as will place in

the hands of the County Treasurer this special trust

fund to pay this debt; and until that is done the

statute of limitations does not begin to run.

The statute authorizing the issue of the bonds pro-

vided that "the Board of County Commissioners of

said [Alturasl county shall, at the time of levy of

county taxes, include therein a levy of sufficient tax

to meet the interest and principal of said bonds as the

same shall become due. And the tax so levied shall

be known as the Court House Bond Tax, and shall be

collected as other taxes are collected, and shall con-

stitute a separate fund, and shall be used for no other

purpose."

Special and Local Laws Idaho, Sec. 425, p. lv)7.

Record, p. 37.

The above provision, relating to the special tax and
special fund, in the law authorizing the issue of the

bonds here in suit, became and is a part of the con-

tract between the county and the bondholders.

Van Hoffman vs. Qaincy, 4 Wall., 5o5.

Mobile vs. Watson, 116 U. S., 289.

Bates vs. Gerber, 22 Pac, 1115-1116.

Ralls Co. vs. U. S., 105 U. S., 733.

Basset vs. City of El Paso, 30 S. W., 893.

Siebertvs. Lewis, 122 U. S., 284.

The authority to tax for the payment of municipal

liabilities is in the nature of a trust; the power given

becomes a trust which the donor cannot annul and
the donee is bound to execute; and the separate fund
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to be realized from the taxes levied will constitute a

special trust fund.

Morgan vs. Beloit, 7 Wall., 613-618 and 19.

Van Hoffman vs. Quincy, 4 Wall., 535-554 and 5.

Lincoln Co. vs. Lunning, 133 U. S., 529-533.

Parish vs. City, 17 So., 823-824.

Maenhaut vs. New Orleans, 16 Fed. Cases, p. 377

(Case No. 8,939.)

''The law is well settled that the trustee of an express

trust cannot invoke the statute of limitations against

the cestui que trust until he has done some act in open

violation or in disaffirmance of the trust.''

2 Perry on Trusts, Sec. 863, p. 511.

Lemoine vs. Dunklin Co., 38 Fed., 567-568.

Custer vs. Murray, 5 Johns Ch., 522-531.

Lewin on Trusts and Trustees, p. 580, *p. 729.

Oliver vs. Piatt, 3 How., 411.

Lewis vs. Hawkins, 23 Wall., 119.

The complaint shows that there was no repudiation

or renunciation of the trust and no refusal to pay

except for want of the trust fund until just before the

bringing of this action.

Record, pp. 46 and 47, 58 and 59.

The county, in levying such tax, in receiving and

disbursing such tax moneys, acts as a trustee, and "it

is a famaliar rule that the trustee of a direct trust,

when sued by the beneficiary, cannot interpose the

defense of the statute of limitations.''

Board of Com'rs vs. Rush, 3 N. F., 165.

State vs. Board, 90 Ind., 359.

Board of Trustees vs. District, 7 S. W., 312.
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Underbill vs. Senora, 17 Cal., T72 178.

Parish vs. City, 17 So., 823-824.-

The act of 1883 authorizing the issue of tlie bonds

and requiring the levy of the special tax and provid-

ing for the placing of the tax in a separate fund,

(;learly indicates the intention of the Legislature that

the power granted should be exercised. In such case

"courts will not allow the trust to fail or be defeated

by the refusal or neglect of the trustee to execute the

power, nor will it be allowed to fail because of any

omission of the trustee."

2 Perry on Trusts, Sec. 473, p. 2.

''The office of a trustee is important to the com-

munity at large and frequt^ntly most so to those least

able to take care of themselves. It is one of con-

fidence. The law regards the incumbent with jealous

scrutiny, and frowns sternly at the slightest attempt

to pervert his powers and duties for his own benefit."

U. P. R. R- Co. vs. Durant, 95 U. S., 576.

The complaint shows that the defendant county, as

well as Alturas County, has wholly failed, omitted

and neglected to execute the trust imposed and ap-

pointed by law.

Record, pp. 47 and 48-56.

Under the law the bonds and coupons here involved

were payable out of a particular fund, and, as appears

by the complaint, such fund was never provided by

the debtor county, although the Legislature has re-

peatedly recognized and enacted statutes looking to

the placing of money in that fund.

Record, pp. 47, 50, 52, 54, 57, 58, 59.
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Taxes such as here under consideration, "always

constitute a separate fund."

State vs. Townsend, 11 S. W., 747.

"It is a general rule that when payment is provided

for out of a particular fund, or in a particular way,

the debtor cannot plead the statute of limitations

without showing that the particular fund has been

provided or the method pursued."

Sawyer vs. Colgan, 102 Cal., 283-292.

Lincoln County vs. Lunning, 183 U. S., 529.

Davis vs. Board, 45 Pac, 982-983.

1 Wood on Lim. (2d Ed.), p. 363.

Underbill vs. Sonora, 17 Cal., 172.

Freehill vs. Chamberlain, 65 Cal., 603-604.

The duty of providing this fund was a continuing

one, and "until it was performed the statute of limita-

tions would not apply."

Spaulding vs. Arnold, 26 N. E., 295-297.

To same effect is

City of Atchison vs. Leu, 29 Pac, 467-468.

"When a trust is to be effected by the execution of

a power, then the trust and the power becon)e blended

and binding upon the donee of the power."

Greenough vs. Willis, 10 Cush., 571-576.

Where a power is coupled with a trust "it is con-

sidered a trust for the benefit of other parties" and

then "the power becomes imperative and must be exe-

cuted."

1 Perry on Trusts, Sec. 248, p. 330.
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"In addition to the ordinary mode of creating

trustees, they may be appointed by special act of the

Legislature for the purpose mentioned in the statute

creating the trust."

Wood vs. Board of Supervisors, 2 N. Y. S.,

369-374.

Board vs. District, 7 S. W., 312.

The act of February 8, 1883, itself authorizing the

issue of these bonds and directing the levy of the

special tax and creating the special fund to pay

them (Record, pp. 37, 38); the act of 1889, dividing

Alturas County and expressly requiring the territory

detached from Alturas to pay certain moneys to Altu-

ras to apply on this debt (Record, pp. 49, 50, 51); the

act of March 8, 1895, amending the general statutes

relating to the levy and collection of certain taxes in

new counties to pay the debts of the old or parent

counties where new counties were created; the act of

March 9, 1895, for the "apportionment of the old Al-

turas debt" and requiring certain counties formerly

detached from Alturas to aid in paying the interest

and principal of said debt (Record, pp. 50, 51); the act

of March 18. 1895, creating Lincoln County out of a

part of Blaine County and requiring Lincoln to pay a

proportionate part of this debt (Record, pp. 53, 54),

were each "equivalent to a trust deed, * " setting

apart property out of which the money due was to be

paid at a given time."

Underbill vs. Sonora, 17 Cal., 172-178.

People vs. Bond, 10 Cal., 563-571.

People vs. Morse, 43 Cal., 534.

On March 5, 1895 (Record, p. 52), Blaine County
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was created and was made liable for the debts of Al-

turas; three days subsequently an act was passed

amending the general law of Idaho "concerning fund-

ing and refunding county indebtedness." Ten days

after the passage of this amendment Lincoln County

was created out of a portion of Blaine, which then

owed this bonded indebtedness, and was obligated to

pay a ratable proportion of the liabilities of Blaine.

Record, p. 53.

The amendment amending the general law of Idaho

'•concerning funding and refunding county indebted-

ness," passed March 8, 1895, requires that the moneys

collected in newly created counlies on account of

taxes levied to pay a proportionate part of the indebt-

edness of the old or parent county, "shall be paid over

by the Treasurer of the county collecting it, to the

Treasurer of the county losing the said territory, and

for the purposes herein directed." (Quoted in full su-

pro as Sec. 3606.)

Idaho Sess. Laws 1895, p. .59.

This amendment of the general law. passed prior to

the creation of Lincoln County, was binding upon her.

By the terms of the amendment not only was Lincoln

County required to pay a ratable proportion of the

debts of Blaine County, from which she had been de-

tached, but the amendment authorized Blaine County

to fix the tax levy necessary to pay interest and prin-

cipal of her debts, and Lincoln, within her borders,

was required to collect the tax so levied and pay the

proceeds to Blaine, by whom such proceeds were to be

applied to "the payment of her bonded indebtedness,

and to no other purpose;" and the power and duty
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thiia legislated upon the parent county created a trust.

The act of .March 9, 1895, relating to the "Appor-

tionment of old Alturas debt," among other things,

after providing for the apportionment of the debts of

old Alturas County and requiring the several new

counties each to pay to Alturas County in warrants

its proportionate part of the old Alturas debt, pro-

vides: "The money so received from the Counties of

Elmore, Logan and Bingham by Alturas County shall

be by it applied only to the payment of the present

indebtedness of Alturas County and the securities

into which it has been funded." And the amendatory

act then further provides: "The Boards of County

Commissioners of the above named counties shall '• '^

levy also a special tax * * in an amount sufficient to

pay the interest on said warrants, and the County Asses-

sor of each of said counties shall pay the amount of

said tax to the County Treasurer of Alturas County

each year in time * ^ to meet the payments of in-

terest on the funded debt of said county, as the same

shall become due. The Board of County Commis-

sioners ot each of said counties * ^- shall also * ''

levy a special tax sufficient to pay the principal of

said warrants when the same shall beconie due, * '

and year by year shall pay the amounts of such taxes

to the County Treasurer of Alturas County, until ail

of said warrants are paid."

The amendatory act then makes provision for the

levy of taxes or the issue of bonds to pay arrearages

of interest or principal then or thereafter due, and con-

tinuing, says: "All money arising from the collection

of taxes or the sale of bonds for the purpose of paying

arrearages of principal and interest on said warrants
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shall be paid over to the Treasurer of Alturas County

in time to enable said county to pay the proportion

due from each of said Counties of Logan, Elmore and

Bingham upon said funded debt of Alturas County."

Idaho Session Laws 1895, pp. 87, 88 and 89.

Section 5 of the act creating Lincoln County, passed

March 18th, 1895, reads: "The indebtedness of Blaine

County must be apportioned between the Counties of

Blaine and Lincoln in the same ratio that the prop-

erty of said counties bears to each other and the ter-

ritory hereby stricken off and erected into the County

of Lincoln must be held to pay its ratable portion of

the existing liabilities of the County of Blaine from

which it is taken."

Idaho Session Laws 1895, p. 171.

Now we again call attention to the fact that at that

time, to wit, March 18, 1895, even if there had been

no trust relation till then existing between the county

and the holders of the Alturas County secureties;

even if no acknowledgment or new promise had been

made respecting and affecting the Alturas debt, the

statute of limitations had not run against the debt

here under consideration and which, on the face of

the contract, matured November 1st, 1891, only about

three and one-third years previously.

It is admitted that at the time Lincoln County was

erected out of a part of Blaine, the Court House Debt

formed a part of the "valid and legal indebtedness"

of Alturas County, Avhich, in the language of the

learned District Judge, the Legislature recognized

"Blaine should pay."

Record, p. 26.
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By the Lincoln County act, on March 18, 1895, the

Legislature, in express terms, provided a special trust

fund, composed of the moneys received from Lincoln

by Blaine, which was sacredly set apart for "the pay-

ment of the present indebtedness of Blaine County."

But by the terms of Section 7 of the act it was pro-

vided: "Said [County] Commissioners must cause

warrants to be issued by the Auditor of Lincoln

County in favor of Blaine County to the full amount

of the ratable proportion of the indebted nes of said

Blaine County, as ascertained and determined in the

manner hereinbefore described. Said warrants shall

be drawn in sums of not more than five hundred dol-

lars each; shall bear interest at the rate of seven per

cent, per annum, from the date of the passage of this

act until paid; shall be drawn against a fund to be

called 'The Blaine County Redemption Fund,' and

'shall be registered by the County Treasurer of Lincoln

County and be by him delivered to the County Treas-

surer of Blaine County and must be redeemed by

Lincoln County in the following manner: Ten per

cent, of the total amount shall be paid in eight years

from the date of issue and ten per cent, annually

thereafter until all of said warrants are paid. -^ "' -^

The money so received by Blaine County, shall be by

it applied only to the payment of the present indebted-

ness of Blaine County and the securities into which

said debt is funded."

Idaho Sess. Laws 1895, p. 173.

Record, pp. 53, 54.

This provision, at least to the extent of Lincoln

County's proportionate part of the debt which Blaine

was at that time liable to pay. expressly establishes a
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special truet fund, designates the trustee and staten

the object or purpose of the trust. How apt are the

words of the Supreme Court of California in discuss-

ing a situation practically identical with that here

presented:

"For this purpose a commission is organized; a trust,

a trust fund and and trustees were specially created.

-X- * * ^y^ consider the act * * * as substantially

a trust deed whereby she [City of Sau Francisco]

agrees, on a valuable consideration, to place in the

hands of certain trustees so much of her revenue and

property, to be applied by the trustees to the redemp-

tion of her obligations."

People vs. Bond, 10 Cal., 563.

See also People vs. Morse, 43 Cal., 534.

To quote the language of the Supreme Court of the

United States, w^e say: "It [the act of 1877] provided

as it were a special trust fund, to which the coupon

holder might, in the order of registration, look for

payment, and for payment through which he might

safely wait."

Lincoln County vs. Lunning, 138 U. S., 529-533.

And in this connection we would further say with

that Court: "When payment is provided for out of a

particular fund to be created by the act of the debtor,

he cannot plead the statute of limitations until he

shows that that fund has been provided."

lb.

Alturas (Jounty was, under the act authorizing the

issue of the bonds, the original donee of the power to

tax and was the first trustee under the act. Alturas
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County was abolished and Blaine County was erected

instead and was made successor, in ownership of all

the property, etc., of Alturas County, and in liability

of the obligations of Alturas,

Act of March 5, 1895—Idaho Ses. Laws 1895, p. 31.

Blaine became eo instante bound to execute the re-

quirements of the trust.

It is a universal rule that all persons who take

through or under the trustee shall be liable to the exe-

cution of the trust, and become trustees for the orig-

inal beneficiary.

Lewin on Trusts & Trustees, p. 279, *p. 270.

2 Pomeroy Eq. Jur., Sec. 1048.

Oliver vs. Piatt 3 How., 333.

There seems to be a marked distinction observed by

the courts when considering the matter of trusts, be-

tween those wherein only private rights are involved

and those wherein the trust relation exists between

individuals, on the one side, and the public on the

other, in so far as the question of the statute of limi-

tations affecting the trust is concerned.

When the relation is created by statute and the

trustee is a public officer, when the duties imposed

in the trust are to be performed by the agents of the

public, the application of the rule is extended and the

good faith of the public, of the State and its constitutent

subdivisions is not permitted to be opposed or defeated

by any neglect or omission in the performance of trust

duties imposed on the officers who are empowered and
required to execute the trust. Thus, where money was
paid to a town to equalize bounties for soldiers, it was
declared to be held in trust for them, and that the
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statute of limitations did not run against them in an

action to recover the same.

McGuire vs. Linneus, 74 Me., 344,

"These authorities '• " show * * that it is not

correct to affirm, as is sometimes done, that the statute

never runs in the case of a trust. This statement is

true of direct, technical trusts, created by express law,

or by deed or will, but it is not true of implied trusts

where there is concurrent equity and law jurisdiction.'"

Newsom vs. Board of Commissioners, 3 N. E.,

163-165.

"The county, in receiving and disbursing school

funds, acts as a trustee, and it is a familiar rule that

the trustee of a direct trust, when sued by the bene-

ficiary, cannot successfully interpose the defense of

the statute of limitations. The trust in this case is a

direct one, for the fund is set apart by positive law^ as

a trust fund."

Board of Commissioners vs. State, 3 N. E., 165-

166.

The learned District Judge, in the decision of the

demurrer, says: "There certainly is nothing in it [the

law^] which prevented the holder of the bonds after

November 1, 1891, from maintaining his action thereon;

there never was any fund dedicated specially to the

payment of these bonds, nor any special provision for

their payment except the general one in the original

act before referred to."

Record, p. 31.

We have endeavored hereinbefore to show that the
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conclusions of His Honor, as to there being no specially

dedicated fund nor any special provision for payment,

expressed in the latter part of the above quotation,

were erroneous.

Now, a3 to whether the holder of the bonds might

have maintained his action "after November 1, 1891."

True it is that an action might have been maintained

so far as there was anything in the law ''which j^^'^-

vented''' his doing so. Buttheonly purpose of institut-

ing a civil action is to enforce or protect a right or to

prevent or redress a wrong.

The institution and maintenance of an action is

a vain proceeding in so far as it fails to furnish an

adequate remedy.

Could the "holder of the bonds" have "maintained

his action" at any time after November 1, 1891, in a

manner that would have afforded him an adequate

remedy? If he had sued the county in the State

Courts upon the contract, what would have been the

result?

Section 1735 of the Revised Statutes of Idaho pro-

vides: "Upon presentation to the Board of County

Commissioners of a final judgment for money or dam-

ages, duly certified, against their county, the board

must allow the same and direct its payment as other

claims against the county are paid."

Section 2005 of the Revised Statutes provides: "The

x\uditor must draw warrants on the County Treasurer

in favor of all persons entitled thereto, in payment of

all claims and demands chargeable against the county,

which have been legally examined, allowed and or-

dered paid by the Board of Commissioners."

Section 14 of Article VIII of the Constitution of
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Idaho provides: ''No money shall be drawn from the

county treasuries except upon the warrant of a duly

authorized officer, in such manner and form as shall

be prescribed by the Legislature."

Had the holder of the bonds, then, before there was

any money in this trust fund, prosecuted his action

on the bonds to final judgment, the net result would

have been a county warrant, issued to him, the pay-

ment of which would have been contingent upon the

performance of their duties by all the county officers

directly or indirectly connected with the levy, collec-

tion and payment of the money on this claim out of

the trust fund, for the warrant could be drawn on no

other fund. The judgment which would have

been recovered by the liolder of the bonds

would have been valueless except as a voucher to

authorize the commissioners to order a warrant drawn,

and the warrant that w^ould have been drawn could

have been of no benefit until the officers levied

and collected the necessary special tax and did all acts

required to place the money in the trust fund. Under

such conditions, judging from the neglect of the

county and its officers to obey the law and make pro-

vision for the payment of the coupons and bonds them-

selves, it could hardly be expected that the circuitous

course involved in the securing and enforcing the

remedy provided by an action would lead to any result

so satisfactory as that of waiting in reliance upon the

oft-repeated promises of the Legislature, hereinbefore

referred to, relative to the payment of these bonds.

An action for a mandamus against the County

Treasurer could have been maintained only when

there was money in His hands applicable to the pay-
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ment of the bonds, and, as is shown by the complaint,

that time has never been.

Record, p. 48.

State exrel. Dickinson vs. Neely, County Treas.,

9 S. E., 664-666.

Anactioi. for mandamus could have been instituted

against the Board of County Commissioners to levy

the tax authorized by law for the payment of the

coupons and bonds in the State District Court in and

for the debtor county.

The Supreme Court of California, respecting this

matter, says: "This provisional office of levying the

tax being a public duty in the officers of the corpora-

tion, cast upon them by the public law, carried with

it a legal obligation to discharge it, which might

doubtless have been enforced by appropriate proceed-

ings."

Underbill vs. Sonora, 17 Cal., 173-178.

But if an action for a mandamus against the Board

of Commissioners had been begun, through a poMcy of

delay, by appeals and other proceedings, under the

Idaho procedure, a long time would have necessarily

elapsed before a writ could liave issued.

Suppose the writ finally issued; the same tedious pro-

cess would have been required to compel the collection

of the tax, and another seige of litigation endured in

compelling the payment of the tax as collected, into

the treasury by the collector.

As is shown by the complaint, the county utterly

failed to act in respect to meeting these obligations as

the law directed; not only so, but the county, its

people and its officers, felt that under the circum-
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staiicef?, with a restricted area, practically without

taxable property, and deficient in population, the pay-

ment of a debt equal to 70 per cent, of its assessable prop-

erty was an impossibility. (Record, pp. 51, 55, 56, 57.)

There would undoubtedly have been concerted action

of the officers, heartily seconded by every taxpayer, to

defeat any attempt to enforce payment of the county

debt. Mandamus would have been an inadequate

remedy.

The words of the Supreme Court of California, in

the later case of Freehill vs. Chamberlain, 65 Cal.,

603-604, upon this very question, are perfectly in point

here. The Court says:

''The contrary view would place it in the power of a

municipality in many cases to avoid all payment of its

debts, because, it by concert of action each officer

should omit to perform his duty, the time consumed in

compelling each to perform such duty might be made

to consume all the period of the statute before the

fund3 would reach the treasury. We do not think the

Legislature intended such result."

Now, as to an action in the Federal Courts. The

holder of these securities is not a citizen of Idaho, and

in this action against a county of Idaho could invoke

the aid of the Federal Courts in the enforcement of

the obligations of the county.

Lunning vs. Lincoln County, 80 Fed., 749.

Lincoln County vs. Lunning, 133 U. S., 529.

But in order to set the county in motion for the col-

lection of a tax to place money in the treasury for the

payment of this debt by mandamus, a judgment for

what is due must be first obtained on the debt. Man-

damus does not issue out of the Federal Courts except
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in aid of judgments therein rendered. This course the

plaintiff is pursuing, and under the authorities and on

principle we contend that the statute of limitations

will not begin to run until the money is in the trust

fund for the payment of the claim, because then, and

not till then, he has a direct legal remedy by man-

damus against the Treasurer to pay over this trust

fund.

High on Ex. Remedies, jJ 36.

Day vs. Callow, 39 Cal., 593.

Rosenbaum vs. Bauer, 120 U. S., 45.

On page 31 of the Record the learned Judge takes

the ground that no trust fund was created by the

act authorizing and providing for the payment of this

indebtedness, and regarding this law (authorizing the

bonds) says: "If that is sufficient to constitute a

special fund, or such an express trust as to avoid the

operation of the statute, then, as before said, it is

virtually a dead letter as to all municipal debtors, for

every law authorizing the issue of bonds makes such

general provision for their payment, and yet it has

been often held that actions upon them become barred

by neglect.""

As to the danger of the statute of limitations becom-

ing a "dead letter," we have to say, that as we under-

stand the authorities the statute w^ould begin to run

when the money was in the trust fund, but not before,

for then, and not before, mandamus for the direct pay-

ment of the money would lie, and till then no direct

action or proceeding of any kind could be resorted to

to enforce payment. But again, we note that the

learned Judge not only calls the provision for the

creation of the fund and for the payment of the debt
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" general provision for payment," but says that ''every

law authorizing the issue of bonds makes such general

provision for their payment."

Yet we know of no other law in the district of Idaho

that makes just such and only such provision for the

payment of any bonds issued thereunder.

Many acts under which bonds have been issued in

Idaho, provide for payments of interest and principal

of the bonds, out of any moneys in the treasury in

case a special fund therefor has not been created, or,

if created, is insufficient because of there being no

money therein, when payment is due.

As a sample of the class where no special fund was

ever created, <ve cite Sections 11 and 12 of an act

"Providing for the issuing and redemption of new

bonds," approved January 8, 1875.

"Sec. 11. For the prompt payment of interest of

the bonds issued under and by virtue of this act there

shall be and is hereby, from and after the first day of

December, A. D. 1875, and until the final redemption

of such bonds, annually set apart and appropriated

from moneys in the territorial treasury an amount

sufficient to pay promptly the semi-annual interest on

such bonds; and such sum, so set apart and appro-

priated shall be applied by the Territorial Treasurer

exclusively to the payment of such interest on the

presentation and surrender of the coupons as afore-

said.

"Sec. 12. From and after the first day of December.

A. D. 1880, the Legislative Assembly of Idaho Terri-

tory shall by law provide for the setting apart of an

annual sum from moneys in the territorial treasury
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sufficient to meet the payment of th(? principal of said

bonds at their maturity."

Special and Local Laws Idaho, p. 11, Sees. 17

and 18 (Sec. 11 and Sec. 12.)

Asa sample of another class, we cite act of February

5, 1889, providing for the construction of a wagon
road, and authorizing the issue of bonds therefor, Sec-

tion 20 of which act is as follows:

"If at any time there shall not be sufficient moneys
in said road fund to pay the interest coupons or the

principal of such bonds when due, the Territorial

Treasurer shall pay the same out of the general fund
of the Territory, and shall replace the amount, so

paid, out of the road fund wdienever moneys intended

for said fund shall be received."

Idaho Sess. Laws, 15th Sess., 1889, p. 81.

As a further example of this class, we cite the act

of Feb. 2d, 1885, providing for the erection of a capitol

building. Section 7 thereof provides a special fund,

out of which the bonds are to be paid, but Section 8

provides: "Sec. 8. If at any time there shall not be

sufficient moneys in said capitol building fund to pay

the interest or the principal of such bonds when due, the

Territorial Treasurer shall pay the same out of tlie

general fund of said Territory, and shall replace the

amount so paid out of the fund last named, whenever
moneys derived from licenses shall be received.''

Special and Local Laws of Idaho, p. 17, Sec. 39,

(Sec. 8.)

Another act of the same class is that of February 16,

1893, relating to a state wagon road. Section 18 there-
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of provides a special tax, the proceeds of which shall

constitute a "separate and distinct fund to be known

as the road fund" (exactly like the law of 1883, pro

viding for the bonds here in suit) but Section 19 thereof

provides: "If at any time there shall not be sufficient

moneys in said road fund to pay the interest coupons

or the principal of such bonds when due, the State

Treasurer shall pay the same out of the general fund

of the State, and shall replace the amount so paid out

for the road fund whenever moneys intended for said

fund shall be received."

Idaho Session Laws 1893, p. 31.

And here we wish particularly to call attention to

the fact that, as is shown by the extracts from the

laws last above given, it is usual to provide a special

fund, but almost invariably such provision is supple-

mented with another which requires that if for any

reason the special fund has not in it sufficient money

to meet the liabilities payable out of it when due, then

as a further security to the creditor the general fund

is made at once available for the purpose of promptly

meeting the public obligations. Not so, however, is it

in regard to the act authorizing the bonds here in-

volved and providing for their payment. Here the

creditor has the special fund and nothing else to look

to. Here he must rely upon the faithful performance

of duty by the trustee without having an alternative

mode of getting his money provided in case the trustee

is unfaithful to his trust.

Wherever money could be taken from the general

fund, there mandamus would lie directly to the Treas-

urer in the first instance, for money is presumed to be

there; but not so in case of a special fund.
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Np:w Debt Created by Statute.

Second: Neio legislative debt. When Blaine County

was created there was legislated upon it an indebted-

ness. The creative act provides: "Sec. 7. All the

valid and legal indebtedness of Alturas and Logan
Counties shall be assumed and paid by the County of

Blaine.^'

Session Laws Idaho 1895, p. 38.

That this Court House Bonded Debt was then of the

"valid and legal indebtedness" of Alturas County is

not questioned. This claim is a portion of the legis-

lative debt created with and upon Blaine County.

It is of the nature of a specialty and would be such

whether created by statute or by operation of law.

Angell on Limitations, Sec. 80, p. 76, Title.

Specialties.

Under the laws of Idaho the statute of limitations

may run against a specialty, but it will begin to run

not prior to the date of the creation of the specialty.

Hence, we say, the legislative debt, the new obliga-

tion on Blaine County, the new debt, so far as the

obligor is concerned, came into existence March 5,

1895, and if the statute of limitations has begun to run

against it iwhich we deny, as there has been no money

in the trust fundi, it began to run March 5, 1895, the

date of the crt-ation of this legislative debt; and this

is equally true whether it be a legislative debt, or

whether it arose by operation of law, as in either case

it is in the nature of a specialty.

Bullard vs. Bell, 1st Mason (Cir. Co.) R., 243.

This action. may be regarded as not a suit upon a



^ 38

contract made by the defendant, in which, at common

law, indebitus assumsit would lie; but the obligation

of payment is rather in the nature of a spncialty at

common law, where an action of debt would lie. There

is a legal liability to pay a certain definite sum of

money, independent of any promise on the part of the

defendant, and "if there exists a duty sufficient to

raise a promise, then it is sufficient to sustain an action

of debt/'

We quote from Van Hook vs. Whitlock, 3 Paige

Chancery Rep., 409, from p. 416: "Whenever a statute

imposes a legal obligation upon one party to pay money

to another, the person to whom the payment is to be

made may maintain an action for debt for the money."'

"All valid and legal indebtedness of A Ituras and

Logan Counties shall be assumed and paid by the

County of Blaine.""

We contend that then and there, eo instante and

eo nomine, what had been the validjand legal indebted-

ness of Alturas County and of which the bonds here

under consideration formed a part, became a debt of

Blaine County.

In name, prima facie, the bonds here in suit are not

obligatory upon Blaine County, and aside from that

statute of March 5th, 1895, there is nothing in terms

fixing responsibility upon the defendant county for

this debt. Against Blaine County, eo nomine, there

is no liability here independent of the statute. But

in terms by that act the debt was legislated upon

Blaine County, eo nomine, and the debt so legislated

upon her is a "liability created by statute.'' This

action was begun within less than three years after

this legislative debt was created.
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"The indebtedness, if any, is one vvbolly created by
statute. * * It was then and there the creation *

of * * a legal obligation upon Yellowstone County
to pay. * * The Legislative Assembly had the

power to create and did create the indebtedness."

County of Custer vs. County of Yellowstone, 9

Pac, 586-590 and 91.

"It [the act of the Legislature] had the effect ro im-

pose a liability upon the new township. * * It w^as

within the power of the Legislature to impose such a

liability, and it was clearly its intention to do so."

Board vs Thompson, 61 Fed., 928.

"The debt was fixed by the Legislature."

Board vs. Board, 25 Pac, 508-510.

"The obligation to pay the debts of the district was
imposed upon the town by a public law, * ' and
did not require any promise or consent of the town to

give it effect."

Whitney vs. Stow^e, 111 Mass., 368-872.

In a case involving the statute of limitations applica-

ble to liabilities created by statute, the Supreme Court

of California said: "The act first cited casts this duty

of bringing suit on county claims on the District At-

torney. This duty is not cast by contract, but by the

law, and the same law^ provides the compensation, or,

in other words, creates the liability upon the part of

the county to pay the compensation. " * The lia-

bility may be said, therefore, to come exclusively from

the statute—to be created by it."

Higby vs. Calaveras County, 18 Cal., 176-179.
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'The Legislature, by that act, created a corporate

obligation * * against Lake County; and as it pro-

vided no particular mode of enforcing it, it follows

that an action at law is the proper remedy."

Grant County vs. Lake County, 21 Pac, 447-449.

"If the debts were actually due from the corporation

at the time of its dissolution, it can make no difference

whether they were due from the corporation by judg-

ments, or specialty, or only by simple contract. The

rlqht of action against the stochholders is founded upon

the statute; and the form of the action against them

must be the same, whatever may be the nature of the

original indebtedness of the corporation. * " The

Revised Statutes require all actions of debt founded

upon any contract, obligation or liability, not under

seal, except such as are brought upon judgments and

decrees, to be commenced within six years. Thisw^ould

embrace the present suit founded upon a liability cre-

ated by statute.""

Van Hook vs. Whitlock, 3 Paige Ch., 409-41.5

and 416.

"The liability of sureties on an official bond ic a

statutory liability and an action upon such a liability

is barred in three years."

Ada County vs. Ellis (Idaho), 48 Pac, 1071.

Revised Statutes, Sec. 4054, Subdiv. 1 (see quoted

infra).

Canyon Co. vs. Ada Co., 51 Pac, 748-750.

"A swamp land assessment is a charge imposed " ""



41

by authority of the Legislature, and is thus clearly a

liability created by statute."

People vs. Hubert et al., 12 Pac, 48.

City and County of San Francisco vs. Jones, 20

Fed., 188.

Operation of Law.

Certainly the obligation of Blaine County to pay

this indebtedness is either one created by statute, or

is one which arose by operation of law, or by both.

Is it by operation of law independent of the statute?

Blaine County, having come into possession of all the

property, territory and population of Alturas County,

would have been bound by the obligations of Alturas

County by operation of law.

1 Dillon Mun. Corp., Sees. 171, 172, 173.

Mount Pleasant vs. Bechwith, 100 U. S., 514.

Broughton vs. Pensacola, 93 U. S., 266.

Mobile vs. Watson, 116 U. S., 289.

'J'he Idaho statute of limitations does not in terms

prescribe a period of limitation for actions for relief in

cases where the right of action arises by "operation of

law."

Now, if the liability of Blaine County were not one
expressly "created by statute," and therefore subject

to the three year limitation provided in Section 4054

of the Revised Statutes of Idaho, but is a liability

arising by operation of law without being, in terms,

created by statute, then the period of limitation appli-

cable to the case would be that prescribed by Section

4060, which reads: "An action for relief not herein-

before provided for, must be commenced within four

years after the cause of action shall have accrued."

Revised Statutes Idaho, Sec. 4060.
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As we have before shown, if the act creating Blaine

County had not specifically provided that Blaine

C'oanty "shall assume and pay" all the valid and legal

indebtedness of Alturas County, still, by operation of

law, the liability for such indebtedness would have

attached and Blaine would have been liable. If, then,

this debt be considered one arising by operation of law

and falling within the provisions of Section 4060, it is

not barred for the reason that four years from the time

Blaine was created had not elapsed when this action

was commenced.

Section 4052 of the Revised Statutes of Idaho, inter-

posed by defendant, does not apply, and the demurrer

was therefore insufficient to raise the question of the

statute of limitations in this action.

Section 4052 relates to limitations governing in

cases of an "action upon any contract, obligation or

liability founded upon an instrument in writing."

The section of the law governing the time for com-

mencing an action upon a liability created by statute

is Section 4054. which provides:

"Within three years: 1. An action upon a liability

created by statute, other than a penalty or forfeiture."

Relative to pleading the statute of limitations, the

Revised Statutes of Idaho provide, Section 4213: "In

j)leading the statute of limitations it is not necessary to

state the facts showing the defense, but it may be stated

generally that the cause of action is barred by Section

(giving the number of the section and subdivision

thereof, if it is so divided, relied upon) of the Code of

Civil Procedure; and if such allegation be contro-

verted, the party pleading must establish on the trial

the facts showing that the cause of action is barred."
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Defendant having pleaded Section 4052, it is con-

fined to that section, and no other section is pleaded.

Thomas vs. Glendenning, 44 Pac, 652.

Bank vs. Wickersham, 34 Pac, 444.

That the obligation of Blaine County to pay was

neither one imposed by the legislative act, nor one

arising by operation of law, seems to be the position

of learned counsel for defendant. It seems to us that

the defense, as its position is shadowed forth on page

26 of Record, does not distinguish between the obliga-

tion and the nature of the obligation; between the

liability to pay a certain debt and the manner in

which the liability was created. Blaine was to pay

the same debt, but for a different reason. Her obliga-

tion arose in a different manner. The inception of

the debt of Alturas was the making the contract; the

inception of Blaine's obligation to pay was the legis-

lative act. And counsel seems in this position to seek

support in Section 8 of the act creating Blaine County,

which provides that "All actions, prosecutions and
legal proceedings of all kinds whatsoever, now pending

in either Alturas or Logan County shall be continued,

maintained and prosecuted in the new County of

Blaine; all rights of action now existing in favor of,

or against, said Alturas or Logan County, may be

maintained in favor of, or against, Blaine County."

Idaho Session Laws 1895, p. 33.

It is contended that because Blaine must pay this

claim, based on said bonded indebtedness, and because

of the provision that "all rights of action now exist-

ing in favor of, or against, Alturas or Logan County,

may be maintained in favor of, or against, Blaine
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County," that therefore no new obligation has been

created or has arisen and that Alturas County had a

right, or partial right, to the defense of the statute of

limitations which had been transferred to Blaine

County by this provision.

As to the first phase of their conclusion, it seems to

us they fail to distinguish between the obligation to

pay and the debt to be paid, while the fact is there

was a new obligor and a new obligation but an old

indebtedness, or else a new debt into which the old

idebtedness was merged.

As to the second phase of their conclusion, it seems

to be based upon the idea that a debtor has a right to

be sued within a certain time, instead of the fact that

he has the privilege of objecting to be sued after the

lapse of a certain time. The portion of the statute of

limitations which is here pleaded relates to the remedy

of the creditor and not to a right of the debtor or even

to the debt itself; it may be a perfect bar to the creditor

by taking away his remedy, and that is the extent of

its operation.

The Court appears to havetreated the period of time

that had intervened between the date of the maturity

of the bonds and the date of the creation of Blaine

County as some kind of a right which would fall to

Blaine as the successor in interest of Alturas, as if

there could be a partial right arise from a partial

expiration of the statutory period of limitation of an

action, as though if the period be five years, the fact

that three years have expired after the statute has

commenced to run gives three-fifths of a right to plead

the statute. As to this provision the right is either

absolutely perfect or it does not exist at all; there is
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no formative period. As was well said by the Su-

preme Court of Pennsylvania, in Graffius vs. Totten-

ham, 1 Watts <fe kS., 488, ''The moment of conception

is the instant of birth."

The learned Judge, in his decision in this cause says:

"Blaine County simply took the place occupied by

Alturas; it assumed all its burdens, was invested with

all its rights.""

Section 8, above quoted, expressly confines the rights

of Blaine County to "rights of action now existing in

favor of or against said Alturas or Logan County."

Vide supra.

Can it be said that the right to plead the statute

against the debt here involved existed at the time that

section w^as enacted or any portion of such right?

Had the right been possesed by Alturas at the time

she was abolished, then there might be force in

counsel's contention.

Counsel and the learned Judge appear to have con-

fused the ide?i of "tacking," as it is understood in the

matter of building up title to real estate by adverse

possession, with the privilege of pleading the statute of

limitations as a bar to a civil action, after the right has

accrued. The difference between the two kinds of

prescription is clearly shown by Angell: "Prescription,

therefore, is of two kinds. That is, it is either an in-

strument of the acquisition of property, or an instru-

ment of an exemption only from the servitude of

judicial process."

Angell on Limitations, Sec. 2.

And this distinction is clearly made and fully

discussed in Wood on Limitations (2 Ed. ), Sec. 1, note 1.
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The Revised Statutes of Idaho relating to adverse

possession of real property, make provision for "tack-

ing" (R. S. Idaho, Sees. 4040 and 4043); but there is no

such provision in the chapter relating to the commence-

ment of "actions other than for the recovery of real

property."

R. S. Idaho, Chapter III, Title II.

Code Civil Procedure,. Sees. 4050 to 4063.

Whatever rights of Alturas County Blaine may

have succeeded to were existing March 5th, 1895.

There was not conferred upon Blaine the privilege of as-

serting a right which at some subsequent period of time

Alturas might have possessed if her existence had con-

tinued. Counsel overlooks the restrictive words "now

existing," in Section 8, above quoted. And the learn-

ed District Judge does the same, for in his decision he

says, "the same actions that might have [been] main-

tained by or against Alturas could be by or against

Blaine."

Record, p. 26.

No doubt of that, and no doubt but Blaine, inde-

pendent of this provision, succeeded to all rights of

Alturas.

And in thisaspect of this action we would further say,

in this connection, that while the statute under dis-

cussion says, "all rights of action now existing in

favor of, or against, said Alturas or Logan County,

may be maintained in favor of, or against, Blaine

County," it does not in any manner indicate an in-

tention on the part of the Legislature that imposed

this obligation on Blaine to allow to any person who

may have a right of action against Blaine County a
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less time within which to bring his action than is

usually allowed by the statute of limitations for

bringing an action of the same character. In our

view of the matter the obligation of Blaine herein

either arose by ''operation of law" or is a "liability

created by statute," which could be barred only in

four or three years, as the case might be, from March
5th, 1895.

Acknowledgments and New Promises.

Even if there had never been created any trust rela-

tion between the debtor county and the holder of these

bonds; conceding that no legislative debt was created

and imposed upon Blaine County by and in the act of

March 5, 1895; admitting that no obligation in this

regard arose by operation of law on that date, still we

maintain that this action was not barred at the time

it was commenced.

The earliest day at which the statute could have

begun to run, in any event, was November 1, 1891,

when the bonds matured.

Record, p. 40.

But we contend that subsequent to tlie maturing of

the bonds, and both before and after the creation of

Blaine County, acknowledgments and new promises

by the debtor counties interrupted the running of the

statute and started new statutory periods which have

avoided the bar defendant invokes. And then,

too, we urge that there has been repeated legis-

lative recognition which has had the same effect.

The complaint fully sets out these recognitions, ac-

knowledgements and new promises.

Record, pp. 51, 52, 54. 56, 57, 58, 59 and 44.
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The learned District Judge was fully convinced that

8iich had been done by the Legislature. In the decision

on demurrer, speaking of the Legislature in theenact-

ment of the law creating Blaine County, he says: "It

did not in terms create a new debt, but recognized the

validity of the old, and that Blaine should pay it."

Record, p. 26.

It should be borne in mind that at the time of the

passage of that act, March 5, 1895, the statute had not

run on the debt, but the debt was then some three

years and four months past due.

If the statute had been running, which we deny,

then when the acknowledgment and new promise were

made the statute commenced anew for another statu-

tory period on the contract debt, if, as the learned

Judge held, no legislative debt was created.

1 Wood on Lim. (2 Ed.), p. 249.

Green vs. Coos Bay W. R. Co., 23 Fed., 67 70

Taylor vs. Slaten, 12 At, 727-729.

Brown vs. French, 22 !S. W., 581-582.

Counties are public quasi-corporations entirely

under the control of the legislative will, subject only

to constitutional restrictions.

1 Beach Pub. Corp., Sec. 8.

"A county is a part of the State, and a county debt

is part of the State debt."

Hunsaker vs. Borden, 5 Cal., 288.

City and County of San Francisco vs. .Jones, 20

Fed., 188.

Darling vs. Mayor, 81 N. Y.. 164.
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"The date of this act [legislating a debt on a dis-

trict] must be taken as the time when the debt was

incurred."

Massachustts, <fec., Co. vs. Township, 45 Fed,,

836-337.

"The power of the State to recognize and pay a claim

against itself after a lapse of any period of time cannot

be questioned on any constitutional ground; and the

power of the Legislature over counties in reference to

such matters * * is just as broad."

County of Caldwell vs. Crocket, 4 S. W., 607-612.

New Orleans vs. Clark, 95 U. S., 644.

The validity of a debt of a county may be recognized

by the Legislature so as to avoid the operation of the

statute of limitations, even atter the debt has been
barred.

County of Caldwell vs. Crocket, 4S. W., 607-610.

The consent of Blaine County, or any active acknowl-
edgment or recognition of the debt by it, was not
necessary to make binding on it the recognition of the
debt made by the Legislature.

"The obligation to pay the debts of the district was
imposed upon the town by a public law, of which all

persons and corporations within the commonwealth
were bound to take notice, and did not require anv
promise or consent of the town to give it effect."

Whitney vs. Stowe, 111 Mass., 368-872.

The term "valid and legal indebtedness," found in

Section 7 of the act creating Blaine County, includes
the debt here in question.
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Sierra County vs. Dona Ana County, 2lPac., 83.

State vs. Hardey, 21 Pac, 601.

Delp vs. Brewing Co., 15 At, 871.

Miller vs. Beardsley, 45 N. W., 756-757.

"An action is taken out of the statute of limitationH

by an acknowledgment of debt, which, though general

in terms, sufficiently points to the particular indebted-

ness."

Hardy vs. Hardy, 28 At., 897-898.

Shipley vs. Shipley. 8 At, 355.

The acknowledgment or new promise need not be

made to the creditor when "the circumstances are such

as to show that the debtor intended that it should be

communicated to the creditor, or that it should renew

the debt, and this intention may be implied from the

circumstances."

1 Wood on Lim. (2 Ed.), Sec. 79, p. 244.

De Freest vs. Warner, 98 N. Y., 217.

Whitney vs. Stowe, supra.

Smith vs. Ryan, 66 N. Y., 352.

The law itself is the promise in writing to all.

Again, the fact that the County of Blaine, in its

complaint in the case of Blaine County vs. Lincoln

County, in which Blaine recovered judgment for full

amount demanded, included the bonds here before the

Court, in the claim upon which it sued, in that action,

is such another acknowledgment as to avoid the bar

of the statute.

"There is also a class where, although the acknowl-

edgment or promise was not made directly to the cred-
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itor or his agent, yet, being made for the purpose of

deriving, and having derived, an advantage therefrom,

it is, in effect, held that he is estopped from setting up

the statute, upon the ground that he cannot be al-

lowed to take the benefit of the acknowledgment and
then repudiate its obligation. That is, where a debtor

under such circumstances derives an advantage from

the acknowledgment, he is treated as having intended

that it should be accepted as such, and confided in by

the creditor."

1 Wood on Limitations (2 Ed.), Sec. 79, p. 245.

In a Virginia case, after an elaborate review of this

question, it was held that where a maker of a note, in

a deposition made by him in a case to which the payee

of the note was not a party, swore that the note was
an outstanding obligation against him, for the pur-

pose of getting credit for the note as to be paid to him,

and upon which he did not obtain such credit, the

acknowledgment was such that the creditor could

avail himself of in answer to a plea of the statute, set

up to defeat an action upon the note.

Duguid vs. Scholfield, 32 Graft., 803.

The same principle was applied when notes given

by an executor to the testator, but barred by the

statute, were included in the schedule of the assets of

the estate made by the executor.

Ross vs. Ross, 6 Hun., 80.

Also in Winchell vs. Hicks, 18 N. Y., 558-564.

And also in Stuart vs. Foster, 18 Abb. Pr., 305,

wherein it was said: "The code does not define what
the writing shall be; it merely requires the acknowl-
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edgment or promise to be in writing, signed by the

party to be charged, and, lor aught I can see, it can as

effectually be made in a general assignment for the

benefit of creditors as in any other instrument."

And also in Reed vs. His Creditors, 1 So., 784-789,

where acknowledgment was made by an insolvent's

including a mortgage in his schedule, which was ap-

proved.

In so far as the requirement of the statute relative

to acknowledgments being in writing signed by the

party, is concerned, in this action it is sufficient to say

that Blaine County could not itself either make an

acknowledgment or sign a written instrument except

tlirough and by those persons who, by law, are author-

ized to act for it.

The county brought the suit of Blaine County vs.

Lincoln County, and in the complaint included the

Court House Bonded Indebtedness; the county claimed

it and the Court allowed it.

Record, p. 58.

Respecting the legislative recognition of the debt

and promise to pay it, we merely say that it is well

settled that in all things wherein the Constitution does

not prohibit it, the Legislature has full power to bind

the county, and when, by a general enactment, duly

passed, enrolled and signed by the executive, the

Legislature has in a statute made an acknowledgment

which implies a promise, it is in the very highest form

of writing and is signed by the party duly authorized

thereunto, and within the meaning of the law is signed

by the party to be charged. It is made to the world,

and particularly to the parties interested. It is in the

highest form of promise and in the nature of a specialty.
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We further refer specially to a series of acknowledg-

ments implying a promise to pay, made, some by the

Legislature and some by acts of the debtor counties.

1st. The acknowledgment in the Alturas division

act of 1889, before referred to and quoted.

2d. The legislative acknowledgment in the act of

March 3, 1891, creating Alta County, and enacting

that "all indebtedness of Alturas County shall be

assumed and paid by Alta County."

Idaho Sess. Laws 1890-91, p. 120.

3d. The acknowledgment and promise of payment

of Alturas County after the apportionment of the debt

in 1894.

Record, p. .51.

4th. The Blaine act of March 5, 1895, above referred

to and quoted from.

5th. By the amendment of Section 3606 of the Re-

vised Statutes of Idaho, above referred to and quoted.

6th. By the act apportioning "Old Alturas Debt,'*

passed March 9, 1895, referred to and quoted from

above.

7th. By the act of March 9, 1895, giving to Custer

County a portion of Blaine County and apportioning

this indebtedness.

Idaho Sess. Laws 1895, p. 140.

8th. By the act of March 18, 1895, creating Lincoln

County and apportioning the indebtedness of Blaine

County, above referred to and quoted from.

9th. By the action of Blaine County vs. Lincoln

County, wherein Blaine County claimed and has re-

covered judgment for Lincoln's proportion of this

Bonded Court House Indebtedness, above referred to.
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10th. By the action in 1897 of Blaine County vs.

Smith et al., Commissioners of Bingham County,

wherein Blaine County obtained judgment against

Bingham County for moneys on account of and to be

used in the payment of the old Alturas debt, above

referred to.

We submit that if one or more of these acknowledg-

ments was made within five years prior to the time of

bringing this action, and within five years after the

maturity of the bonds, then if there was no trust fund,

if there was no legislative debt, if no new obligation

arose by operation of law, and if we concede every

point made by defendant in the Court below, still

such acknowledgment would set the statute running

anew from its date, and the action would not be

barred.

In connection both with tlie trust relation sustained

by the defendant county and with acknowledgments

and new promises, we now call the attention of the

Court to various acts of the Legislature referring to

the AlturasCounty indebtedness, wherein acknowledg-

ments are made that imply promise of payment and

wherein aid and relief are extended to the debtor

(county in meeting obligations which include the duty

of providing for and paying this debt.

8ix years after the Court House Bonded Indebted-

ness was incurred, Alturas County was divide. (Vide

act dividing Alturas County, snjjra.) Section 7 of that

act (Idaho Sess. Laws 1889, p. 35) provided for the appor-

tionment of Alturas County's debts, and expressly

says, regarding this particular indebtedness, ''but in

apportioning the debt and bonds, they shall make no

apportionment of the bonds issued for the erection of

the court house.''
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Section 8 of the act (pp. 35 and 36) provided that for

the proportionate share of the debts apportioned to each

of the counties territorially benefited by the act of

division, such counties should issue to Alturas County
warrants in payment of the amount found due from

each.

And further, Section 8 provides that "the money so

received [from the several counties] shall be applied

only to the payment of the present indebtedness of

Alturas County or the securities into which it has

been funded."

Idaho Session Laws 1889, p. 36.

Thus, while the Court House Bonded Indebetedness

was left entirely upon Alturas County, still no particu-

lar debts to the liquidation of which the moneys
received from the several new counties should be ap-

plied were specified. The moneyswere to be applied only

to the payment of "the present indebtedness of Alturas

County" generally, and such indebtedness included

the Court House Bonded Indebtedness; as these funds

could be applied only to such payment it became a

trust fund. So far, then, as this particular debt was

concerned, Alturas County was, by the terms of the

division act, made a trustee for the receipt and proper

application of at least a portion of the moneys received

from the new counties, as much for the benefit of the

holders of Court House Bonds as for any other cred-

itor.

While the several new counties, by the terms of the

division act, were not required to levy a special tax to

meet the interest accruing upon their warrants issued

to Alturas County, yet Alturas County was, under the

law and by the terms of her contract, compelled to
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meet annually the interest accruing upon the bonded

indebtedness, including the Court House Bonded Debt,

which the warrants were in part to pay. This was un-

just to Alturas County. Recognizing this fact, the

Legislature, on March 9, 1895, amended Section 8 of

the division act of 1889, and, by the terms of the

amendment, imposed upon the Boards of Commission-

ers of the new counties the duty of levying ''a special

tax upon all the taxable property of their respective

counties in an amount sufficient to pay the interest on

said warrants, and the County Assessor of each of said

counties shall pay the amount of said tax over to the

Treasurer of Alturas County each year and in time to

enable said County of Alturas to meet the payments of

interest on the funded debt of said county, as the same

shall become due."

Idaho Session Laws 1895, p. 88.

Thereby the Legislature again so recognized the

debt of old Alturas as to imply and make new promise

of payment and recognized and emphasized the trust

relation existing between the debtor county and its

creditors. The county was again required, through

its proper officer, to receive money and disburse it in

the payment of the interest on the funded debt of the

county for the benefit of the bondholders, of whom
were the holders of the Court House Bonds.

We contend that the Court erred in sustaining the

demurrer upon the ground that "the complaint does

not state facts sufficient to constitute a cause of action,"

if the demurrer was sustained upon that ground.

We further contend that the statute of limitations

could not be raised by demurrer in this action.

The amended complaint shows that prior to the ex-
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piration of five years from the 1st day of November,

1891, the date when the bonds by their terms became
due, Alturas and Blaine Counties both had acknowl-

edged the indebtedness constituting the basis of this

action, and that new promises liad been made, thus,

on the face of the complaint, avoiding the statute of

limitations. (Record, pp. 51, 58,54.) The question

whether the bar of the statute had been avoided was

one to be determined by evidence on the trial, if that

question were raised by answer.

The statute of limitations cannot be raised by de-

murrer unless the fact that the action is barred ap-

pears affirmatively and conclusively on the face of the

complaint.

U. S. vs. Brown, 41 Fed., 481-483.

Bank vs. Winslow, 30 Fed., 488.

Lemoine vs. Dunklin County, 38 Fed., 567-570.

The statutes of California and Idaho are substan-

tially the same.

R. S. Idaho, Sees. 4050 to 4063, inc.

Code Civ. Proc. Cal., Sees. 335 to 348, inc.

Revised Statutes Idaho, 4174.

Code Civ. Proc. Cah, 430.

In California it is held that "a demurrer to a cause

of action -upon the ground that it is barred by the

statute of limitations, can only be sustained when the

pleading shows it clearly open to the objection. To
uphold a demurrer for this cause the complaint should

show, not that the cause of action may he barred, but that

it is barred. When, from the pleading, the question is

left in doubt, an answer setting up the plea should be

resorted to.''
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Palmtag vs. Roadhouse, 34 Pac, HI- ll'i.

Williams vs. Bergin, 47 Pac, 877.

Farris vs. Merritt, 63 Cal., 118.

Harmon vs. Page, 62 Cal., 448.

Smith vs. Richmond, 19 Cal., 477.

To the same effect we cite:

Walker vs. Fleming, 14 Pac, 470 (Kan.

)

Hazard vs. Dillon, 34 Fed., 485-491 (N. Y. >

Stringer vs. Stringer, 20 S. E., 242 (Ga.)

Falley vs. Grribling, 26 N. E., 794-798 and 7 (Ind.

)

Christian vs. State, 34 N. E., 825.

Swatts vs. Bowen, 40 N. E., 1057 (Ind.)

Com. vs. Gardner (civil), 30 S. W., 413 (Ky.)

Grounds vs. Sloan, 11 S. W., 898 (Tex.)

Cameron vs. Cameron, 3 So., 148.

District vs. Ind. District, 28 N. W., 449-451 (lowal

A genera] demurrer does not raise the question of

the statute of limitations.

Revised Statutes of U. S., Sec. 914.

Barnes vs. Ry. Co., 54 Fed., 87-93.

Cross vs. Moffat, 17 Pac, 771.

Thomas vs. Glendenning, 44 Pac, 652-653.

Revised Statutes of Idaho, Sec. 4213, suj)ra.

Code Civ. Procedure Cal., Sec. 458.

Brown vs. Martin, 25 Cal., 82.

The acknowledgments and new promises alleged in

the complaint were made before the statute had run

on the bonds, and vitalized the debt for another

statutory period.

1 Wood on Limitations ^2 Ed.), p. 249.

Green vs. Coos Bay W. R. Co., 23 Fed., 67-70.
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Taylor vy. Slaten, 12 At., 727-729, and case^

there cited.

Brown vs. French, 22 S. W., 581-582.

At common law the statute of limitations can only

be interposed by plea, and could not be urged upon
demurrer to the declaration, although apparent upon
its face. In equity the rule was that, if all the facts

which defendant would be required to prove to sus-

tain his plea appeared upon the face of the complaint,

the defendant might take advavtage of it by demurrer.

We have substantially adopted the equitable mode of

pleading.

Palmtag vs. Roadhouse, 34 Pac, 111-112.

Combs vs. Watson, 32 Oh. St., 235.

The ultimate facts (acknowledgements and new
promises in the case at bar) avoiding the statute should

be alleged in complaint, and they were alleged.

Record, pp. 43, 44, 51, 52, 54, 56, 57, 58, 59.

Zieverink vs. Kemper, 34 N. E., 250-251.

Sublette vs. Tinney, 9 Cal., 423-425.

Humbert vs. Trinity Church, 7 Paige, 197.

Humphrey vs. Carpenter, 39 N. W., 67.

Edwards vs. Bates County, 55 Fed., 436-438.

The allegation in the complaint as to acknowledg-

ments and new promises need not aver that they were

in writing.

Green vs. Coos Bay W. R. Co., 23 Fed., 67.

Gould's Pleading, Ch. 4, Sees. 43. 44, 45. pp.

177-179.

Lamb vs. Starr, 14 Fed. Cas., 1024 (Case No.

8021.)

McDonald vs. M. V. H. Ass'n, 51 Cal., 210-212.
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Cause of Action.

Does the complaint simply state a cause of action

upon such portion of the original Court House Bonded

Debt as is evidenced by the bonds described in the

complaint? Or does the complaint state a cause of

action based upon a new promise made either by the

Legislature or arising by operation of law independent

of statute? The learned Judge, in sustaining the de-

murrer, takes the ground that this is simply an action

on the bonds. (R(^cord, p. 25.) He says: "Surely this

complaint, upon its face, indicates an action upon the

original bonds, and not upon a debt growing out of

them created at a subsequent date."

Why, then, did the pleader not follow the direction

of the Code, and as each bond is a separate and dis-

tinct contract, perfect in itself, separately state as

many causes of action as there are bonds? An exam-

ination of the complaint will show that in stating the

original indebtedness of Alturas County, as evidenced

by the bonds, the theory of the complaint is (even as

to Alturas County's debt), that the claim or cause of

action is for such portion of the amount of the forty

thousand dollar bonded debt as was evidenced by

those certain bonds and coupons.

The theory of the complaint is, first, such facts as

show that on March 5, 1895, such portion of the Court

House Bonded Debt as was evidenced by these bonds

was then of the "valid and legal indebtedness of Al-

turas County." Second, such facts as show the creation

of the obligation on Blaine County to pay this old

debt contracted by Alturas County, whether this crea-

tion was by legislative act, or on account of the legis-

lative act making Blaine County the successor of Al-
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turas County, by operation of law. And, third, such

facts as would renew the debt and start the statute

running anew from date of acknowledgments and new
promises implied thereby, even if, as held by defend-

ant, no new debt or obligation was created or arose on

March 5, 1895. And, fourthly, such facts as show
that the statute never began to run because of the

trust, the trust fund and no money ev^er in the trust

fund.

We respectfully submit that if the original debt was

by the act March 5, 1895, or by reason of successor-

ship, merged in the obligation of Blaine County to

pay, that then the complaint is sufficient. Also that

if the obligation of payment on Blaine County was of

a new debt then created, then the complaint is suf-

ficient, and also that if the present obligation

of Blaine County is on account of renewal of an old

debt by new promises, then thecomplaint is sufficient;

and that whichever view is taken as to the nature of the

obligation, in either case the complaint would be sub-

stantially the same, because dependent on the same facts,

it is a matter of deciding by what name the facts are

to be called. We set forth the old obligation and the

legislative acts affecting it, and it is itnmaterial whether

the act is called a new promise or the creation of a new
debt. In either light we submit the complaint would

be substantially the same.

If we call the legislative acts simply recognitions of

an old debt and new promises, then our pleading is

correct, as it is these acknowledgments and new
promises which have kept alive the original debt.

Newlin vs. Duncan, 25 Aui. Dec, 66.

S. C, 1 Harrington, 204.
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We quote Section 288, Angell on Lim.: "In declar-

ing in the case of a new promise or acknowledgment,

the declaration is upon the original promise. In an

action of assumpsit upon a bill of exchange to which

the statute was pleaded, it w^as objected that the

plaintiff ought to declare specially on the new promise

or acknowledgment. Lord Ellenborough said: 'As

to the form of declaring insisted on, it is enough to

say that it has never been in use, and that it is the

common practice to declare on the original contract,

and if the statute be pleaded, the only question is,

whether the defense given by it has been waived.' In a

later case, Best, Ch. J., said: 'We have every wish to

give full effect to the statute. Probably the new

promise ought in strictness to be declared on specially,

but the practice is inveterate the other way, and we

can not get over it.' When the statute is pleaded, the

plaintiff may, therefore, reply the new promise, and

when the pleadings assume this shape, the original

promise is apparently the cause of action; but it is the

new promise alone that gives it vitality, and that,

substantially, is the cause of action."

But other authorities, and, apparently with reason,

qualify the rule and show the marked distinction

between an acknowledgment made before and one

made after the statute has run upon the original debt.

Mr. Wood says: "An acknowledgment or promise

made before the statute has run vitalizes the old debt

for another statutory period, dating from the time of

the acknowledgment or promise, while an acknowl-

edgment made after the statute has run gives a

new cause of action, for which the old debt is a

consideration. The plaintiff may in the latter case,

but not in the former, declare upon the new promise."

1 Wood on Lim. (2 Ed.), p. 249.



63

This plaintiff may safely invoke this rule, because

here the acknowledgments were made before the

original debt could have been barred.

Conclusion.

In the opinion on sustaining the demurrer, the

learned Judge says: "By this last act [the act creat-

ing Lincoln County, passed March 18th, 1895 J it ap-

pears that Blaine County was left, composed chiefly

of the territory which had, just prior to the passage of

the two last named acts, constituted Alturas County.''

(Record, p. 24.) And again, on p. 26, he says: "More-

over, while in name Blaine County is a new party, in

these transactions, in reality it is substantially the

same people and territory which composed Alturas

County. It is in substance the same party by another

name continuing responsible for the same debt."

All this is said as ground for sustaining a demurrer

which admits the allegations of the complaint, and, too,

when the Court takes judicial knowledge of the pro-

visions of the statute.

The complaint avers that at the time Alturas County

was abolished it had an area of 3,652 square miles of

worthless lands, a population of 576 electors, an

assessed valuation of |635,561, and a debt of over

$400,000 (Record, p. 55), and that Blaine County was

created with 9,520 square miles, mostly good land, a

voting population of 1,800 and an assessed valuation of

$2,410,688. (Record, p. 57.)

The complaint also shows (Record, p. 51), Alturas

claimed "to be insolvent and unable to pay, " '^ and

that said claim was then warranted by the facts.""

And, on same page, the complaint shows that on ac-
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count of the weak, poor and insolvent condition of

Altnras County, it went before the Legislature, show-

ing its weakness and poverty and its debts, and asked

to be abolished and its territory united to territory of

Logan County to form Blaine County.

We submit that the complaint, taken as a whole,

and the acts of the Legislature hereinbefore referred

to, clearly show that the purpose, object and effect of

the Blaine Act was to create a strong, rich county,, able

to bear this burden of debt. The figures above given

show that Blaine is not another name for Alturas, and

that Alturas in no sense composes the principal part of

Blaine, but, on the other hand, but a small fraction of

Blaine County.

Blaine County is as distinct, independent, and dif-

ferent a corporation from Alturas County as it is from

any other county.

As a matter of fact, if it should be contended that

Blaine County, as created and as existing when it

assumed this debt, was only another name for Logan

County, it would be so far as area, population and

wealth is concerned about three times as near the truth,

for Blaine County was created mostly of Logan

County. The only great inheritance she got from

Alturas County was this immense debt, the very cause

of its creation.

And the complaint shows that the creation of Lin-

coln County still left Blaine County large, strong and

rich, and by the provisions of the Lincoln act Blaine

was left (so far as this debt is concerned) with greater

debt paying power than ever before.

Record, pp. 53, 54 and 58.

Too long we have dwelt upon the many facts which,
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as it appears to us, show that the remedy of the plain-

tiff has not been barred and his just claim not thus

lost while he patiently waited for, and relied upon, the

promises of the Legislature, expecting the debtor

county to place in the Trust Bund funds for his claim

and thus fulfill the promise of its creator and justify

its right and cause of existence.

How long do public officials have to refuse to per-

form the functions of a public office to enable the

public to base a right upon their disobedience of law?

For nearly four years the officers of Alturas County

refused to obey the law, refused to levy the special

tax to place funds in the trust fund, and it seems to

be contended that by disregard of official duty and

thus delaying the execution of their trust they had

created some right for Alturas County which Blaine

County officers could perfect by a like wicked and

criminal disobedience of law and disregard of their

trust.

An argument that is so powerful as to convince a

moral being that a criminal disregard of duty is a

mode of establishing a legal right in favor of the

wrongdoer and a mode of barring a legal remedy of

the suffer from the disregard may obtain a denial of

justice, but, if so, the refusal should be-made with the

twinge of conscience exhibited on page 32 of Record:

"If this were simply a question of ethics, the demurrer

would be overruled, but being one of law alone it is

sustained. * * * I have heard it, but I hope it will

betaken to another Court for review."

If the learned Judge in contemplating the facts of

this case is so shocked as to use the above language,

and express the above wish, with what complacency
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he will pronounce a judgment herein agreeable with

ethical principles, if on this review, which he wished

for, this Honorable Court can see its way clear to the

decision that in this cause positive law unites with

moral precept in ordering the demurrer overruled!

Respectfully submitted,

SELDEN B. KINGSBURY,
Attorney for Plaintiff in Error.
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IN THE UNITED STATES CIRCUIT COURT
OF APPEALS.

Frank C. Robertson, Plaintiflf in Error,

vs.

Blaine County, Defendant in Error.

ARGUMENT OF DEFENDANT IN ERROR.

Plaintiff brings this action to recover from

defendant a sum of money alleged to be due him

on certain Alturas county courthouse bonds, set

up in his complaint, which fell due November
1st, 1891. The action is laid on these bonds

and some unpaid interest coupons thereon,

pleaded together with an Act of the Idaho Legis-

lature of 1895, page 31, and especially sections

seven and eight of it, which are as follows:

7. " All valid and legal indebtedness of

Alturas * * * shall be assumed and paid by

the county of Blaine."

8. " * * * all rights of action now
existing in favor of or against said Alturas * *

* may be maintained in favor of or against

Blaine coucty."

The manifest intent of these sections is to

substitute Blaine for Alturas, without change of

existing conditions or provisions.
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Plaintiff also sets up as a part of his cause

of actioD, for the purpose of avoiding the opera-

tion of the statute of limitations, facts showing

that both Alturas before its dissolution and

Blaine since its creation, have failed to provide

by taxation or otherwise, any funds to pay these

bonds ; and that there is and has been no money

in the treasuries of either county which could be

used to pay them, and tha,t the treasurers of

both counties have refused to pay them for want

of funds.

Plaintiff also contends that the Act referred

to gives him a cause of action against Blaine

county, in some sense independent of the con-

tract of the Alturas bonds, for the amount of

them with accrued interest theieon, as a debt

laid upon Blaine county by the Legislature.

These different contentions are directly an-

tagonistic ; for if his action is on the bonds it

cannot be at the same time an action on an

obligation created by the statute, and vice versa.

Neither can it be upon both, for he claims and

declares upon only one cause of action. The last

p iragraph in the amended complaint—before the

prayer—makes it clear that he intends to charge

the indebtedness " oriyinally created by the bonds

* '"' ^ subsequently imposed upon the defend-

ant county by tliesaid Act.''

It is then the "valid and legal indebtedness

of Altuias," as provided in section 7, that he is

suing for; an indebtedness ci dated, not by stat-

ute at all, but by the contract of the bonds. For

under the terms of the section julaine is not re-
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quired to assume or pay anything else. Besides

he has no right of action against Blaine except

as he gets it from the statute, which, in section

8, permits him to maintain against Blaine such

rights of action as then existed against Alturas,

and no other. He has, then, the same cause of

action—the very same obligation—and is at-

tempting to enforce it precisely as if he were

suing Alturas, instead of its successor, Blaine.

If this is not true, then he alleges no cause

of action at all, for otherwise there is no liability

upon the defendant.

To this complaint Blaine county demurs on

two grounds

:

That it fails to state a cause of action; and

that it appears therefrom that its alleged cause

of action is barred by the provisions of sec. 4052,

statutes of Idaho—the statute of limitations.

FIEST. ON THE GENEEAL DEMUERER.

Whether this be called an action for debt,

or given any name within the classifications of

common law actions, the cause of action is the

bonds and the assumption of liability by defend-

ant for their payujent according to their terms.

Otherwise there is no cause of action pleaded,

and plaintiff is therefore forced to the position of

declaring upon it in order that he may state a

cause of a,ction at all. The general demurrer is

aimed against all other positions.

Plaintiff' declares " this is no suit upon con-

tract made with defendant." He is right. It is

nothing else but a suit " upon contract " rtiade
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is in it no cause of action stated, because the

statute under which he has his right of action

gives him no kind nor right of action except for

a " valid, legal indebtedness of Alturas." And as

valid, legal indebtedness of Alturas he has his

action, or he has none at all. He has no action

against Blaine for anything else, under the stat-

ute or otherwise. If he departs from the contract

with Alturas he is lost, for there, only, is the

thing which makes Blaine liable to him.

Plaintiff may call this an action " for debt,"

or on '' a specialty," or what you will. To state

a cause of action at all he musb plead—and he

has so pleaded—the bonds and the statute to-

gether. Neither, pleaded alone, would suffice

him. The bonds are the indebtedness which

Blaine assumed, and the statute is the right to

sue.

Plaintiff concedes that the Legislature could

not arbitrarily fix a debt upon Blaine county un-

less such debt be founded upon some obligation

fallin,<>- upon its citizens within the contemplation

of the Idaho constitution. It is equally true

that the Legislature in imposing this debt upon

Blaine could only require it. as it did in terms,

to assume and pay the obligation which existed

by reason of Alturas county's contract. That it

required it to fulfill the obligation of Alturas on

tliis contract.

Plaintiff cites a note on page 76 of Angell

on Limitations, where it is said that when a

statute provides for the payment of a sum of
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rrjouey but does not mention any mode of recov-

ing it, the action '"lies upon the statute." This

is where the obhgation is created by the statute.

In this case only the right of action is given by

statute. The cause of action is in existence

before The cause of action is not created by

the statute. The right given to sue depends for

its existence upon the existence of legal indebt-

edness—a cause of action—theretofore owing.

It expressly recognizes the obligation as one

already subsisting. By section 8 he has his

action to recover upon it; it, at the same time

limits such right of action to pre-existing causes

of action. Its purport and effect are just the

same as if it had specified these bonds in terms

and said: " Whereas, Alturas is indebted to

plaintjff on its courthouse bonds, Blaine shall

pay tliem; and if it fail to do so according to

their terms, the holder of them may sue Blaine

upon them. It said, your '' right of action now
existing * * * against said Alturas * * * county

may be maintained * * * against Blaine

county." What right of action ? The right of

action plaintiff then had against Alturas. It

does not create any new action nor obligation,

nor cau-e of action. It expressly preserves and

continues those "now existing," without en-

largement, and confines plaintiff's rights to such

as he then and theretofore enjoyed ; it also pre-

scribes plaintiff's "mode of recovery," and limits

him to it. The only right of action then existing

was upon the bonds, and there can be no other

now. These two sections are in perfect har-

mony, and construed together express the legis-
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lative intent. Without section 8 plaintiff might

possibly have had another remedy, but, with it,

the mode of recovery, the right of action, is

fixed, and limited to the mode and right pre-

scribed.

The general demurrer, therefore, confines

plaintiff' to the position that his action is upon

the bonds, thus leaving the field clear for the

discussion of the application of the statute of

limitations, undisturbed by complications which

arise from the claim that plaintiff's right to re-

cover rests upon other matters and things set up

in addition to the bonds.

SECOND. AS TO THE STATUTE OF LIMITATIONS.

On the face of the bonds alone, it is clear that

the statute has run. The right of action accrued

upon them more than six years before this suit

was commenced. In Idaho the statutory period

is five years on this class. So, if the action is

not barred, it is because of the legal effect of the

statute pleaded or by reason of the fact that

funds were not provided for the payment of the

bonds.

Plaintiff" falls into the error of thinking that

because the statute permits him to bring this

action against Blaine county, his action is

'' founded upon the statute." He argues entirely

from that standpoint.

What has before been said here clearly

shows the distinction between an action founded

upon a stritute creating a cause of action and a

statute granting a right of action upon a cause
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already existing, recognized, afiirmed, and its

payment provided for. The fallacy of the argu-

ment is in the premises assumed. In support of

plaintiff he cites Bullard vs. Bell. There the

action appears to have been upon a " debt

created by statute." Such is not the case here.

Here the statute had nothing to do with the

creation of the debt. This debt rests upon a

private contract entered into with one Knapp in

1883. Pursuing this false hypothesis, set up to

avoid the bar of the statute, he attempts to show

that this obligation against Blaine is a " spec-

ialty." He insists tliat this is "a legislative

debt," "a new obligation on Blaine county;" he

calls it "the new debt," "a specialty," and says

"the debt was renewed," etc

There is little room for controversy as to

what this thing is which his action must be

based upon. If he has an action at all, it is not

upon a new debt, nor a legislative debt, nor a

new obligation, nor upon a specialty, nor a

novation. It is the old debt of Alturas

county. That county being dissolved, a

new payor is created to discharge the obligation

just as Alturas had it and left it.

Plaintiff specially urges two points in avoid-

ance of the statute

:

1st. Because, by the Acts creating Blaine

county, the debt was renewed and legislated

upon blaine county; and

2nd. Because neither Alturas nor Blaine

has ever levied any tax, or in any manner raised

any fund applicable to the payment of the debt.
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As to the first point, the facts are uot with

him, and a sUght examination of his citations

shows that they are not appHcable. Bullardvs.Bell

seems to have been a question as to the right to

maintain an action for debt upon a duty imposed

by a statute, where the statute enjoining the

duty fails to prescribe a mode of enforcing it. It

seems, also, to involve the question whether the

statutory obligation was, in legal effect, the

same as a promise to perform it. Here there is

no question of that kind. We need not inquire

whether an action for debt would lie directly on

the statutory duty, because the statute imposing

it upon us gave at the same time a right of

action and limited the plaintiff's rights to that.

It prescribed the plaintiff's mode of recovery and

left him no other. It was ample, and in no way

changed his status with respect to the obligation

held by him. Neither need plaintiff hunt for a

promise or a legal substitute for one. If our

statute did not contain section 8 the cases might

be thought similar in this particular; but in view

of that section there is no possible application of

this case.

The case of Van Hook vs. Whitlock is sub-

ject apparently to the same criticism. The ques-

tion seems to have been whether an action for

debt could be maintained upon a statutory re-

quirement to pay money if the statute imposing

the obligation is silent as to the means of en-

forcing the obligation. I understand the purpose

of citing these cases is only to show the

nature of the defendant's liability to plaintiff',
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and to fix its birth. The. plaintiff's right of re-

covery and mode of recovery being fixed, the
nature of the habihty need not be inquired into

to determine how the plaintiff could enforce his

rights. Neither need the date of birth of Blaine
county's liability be fixed, for if the liabihty of

Blaine county is upon a cause of action which
had already accrued when this hability was laid

upon it, as I beheve I have conclusively shown,
that date is not a factor in this problem, and the
two cases cited need no further discussion.

The case of Underbill vs. Sonora was an
action to recover on certain city bonds dated
March 25th, 1853, payable two years after date.

It is to be presumed they were legally issued be-

cause no point is made on the want of authority
in the city to utter them. Suit was commenced
April 5th, 1860. The city pleaded the statute

of limitations. Plaintiff contended that the
statute had been repealed as to these bonds by
two special Acts of the legislature, one of March
9th, 1855, which directed the city to levy a tax
of one per cent, semi-annually for three years,

for the purpose of paying the debt; and if then
the debt was. not paid to levy a sufficient tax, in

addition to the one per cent., to pay it. It ap-

pears that the debt was not then paid, and a

second Act was passed March 29th, 1858, in the
same words, except that six years are specified

instead of three. The Court holds that this is

not only a recognition of this debt, but a provi-

sion for its payment. That the levy of the tax
was a public duty, and carried with it a legal

obligation to discharge that duty; and that it



13

might have been enforced by appropriate pro-

ceedings — evidently meaning by mandamus.

That it afforded a reinedy to the bondholder for

the enforcement of the claim as a valid money ob-

Ugation. That as the city assented to the legis-

lative recognition of the debt and provision for

payment (and incidentally that this assent made

no difference), it was equivalent to the city itself

doing them as its own acts. The Court further

sa3^s: "It is equivalent to a trust deed by the

city, setting apart property out of which the

money due was to be paid at a given time if not

sooner paid.'' The decision says furtlier, "this

is enough to withdraw the case" (not the obhga-

tion as such) " from the operation of the stat-

ute," * * * " and we cannot conceive of

any prmciple * * * which w^ould hold the

claim to be barred by the statute merely because

the creditor waited after this for his money."

After what ? Clearly after the legislative recog-

nition and provision. As was said by the Court,

the bondholder had his remedy all the time by

forcing the city to levy the tax; but because he

waited until the tax money was raised or the

city failed to raise it as it was directed to do,

and then sued within the period of the statute,

his recovery was not barred. He did sue within

the p3riod of the statute, dating its running from

the time when the money was to be raised,

which was three years anyway (or more as might

result) after March, 1853, which would bring

him to March, 1856, under the first Act; and

under the second Act, six years more, which

would bring him to 1802. So the statute of



14

four years would not run until 1866. The de-

fendant contended that the statute commenced
to run at once when the bonds fell due in March,

1855: and so it would, if the city had been re-

quired to provide funds for payment by tax levy

on the date the bonds fell due (and that date

had not been afterwards changed and' postponed)

as was the case with Alturas respecting the

bonds sued on here.

The fact that there was provision made for

payment at a certain time is the turning point in

this case, and the conclusion is based solely upon

it. The time of provision for payment is the

time the statute begins to run.

Of course the statute did not begin to run

until that time was reached, for notwithstanding

the creditor might ha.ve proceede.d by mandamus
to enforce ])ayment, it was his privilege under

these special Acts to wait for the city to act

without being forced, if he desired, because of

the extension of time made in the provisious for

payment, which the creditor elected to accept

and to make part of his contract. It is true that

the opinion does not specifically decide that the

statute would ever run, but' from the reason

given for the decision it is manifest that, while

it did not run from the maturity of the bond, as

contended by the city, it would run from the

" given time " fixed in the provision for its pay-

ment, and but for these special Acts the plaintiff

would have been cut off.

This case is in no sense a declaration of a

principle, and plaintiff says he cites it to show
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that the statute could not begin to run until

the legislative debt was created. If it has any

application to this case it means that the statute

would never run in this case ; because if the

statute did not begin to run when the Alturas

bonds fell due nothing has occurred which,

within the scope and meaning of this decision,

would start it. The Acts of the Legislature

which created what he styles the legislative debt

on Blaine, made no provision for its payment at

any time, near or remote. It merely said Blaine

shall assume and pay. Within the meaning of

this citation, the statute w^ouLl not begin to run

until a fixed time had arrived. This would be

never, or until some future legislation fixed it.

Provision for payment of these bonds was made

in the Act providing for their issuance; and the

time for that payment was the date of their ma-

turity. Alturas was directed by that Act to

levy a tax for their payment, as they should fall

due. I think the case cited is excellent auttiority

in su[)port of defendant's contention that the

statute began to run on these bonds when they

fell due, as the only provision for their payment

ever made fixed the time for payment at that

date.

Plaintiff claims that the statute has not run

for the reason " that neither the old nor the new

county has ever levied a tax to provide for the

payment, or in any way provided for payment,

etc." As will be seen, Blaine has never been

required nor directed to make any levy, and that

tlie duty of lev}ing a tax upon Alturas accrued
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in 1891 ; and the duty was to levy enough at

that time to pay the whole issue. There has

been no change nor extension of the time when
that duty was to be performed. This was "the

given time" mentioned in the Sonoracase as ap-

plied to this case. The plaintiff waited "after

this;" but, in so waiting, he not only waited
after the legislative provision but he waited five

years after the time fixed by that provision for

the performance of the duty enjoined; and did

not, as did the plaintifi:' in the Soaora case, sue

within the statutory period after the time fixed

had arrived. The Sonora case nowhere shows
whether the city levied or refused to levy a tax

as directed, but it seems that in the estimation

of the Court that would make no difference.

The plaintiff" could maintain his action within

four years after the time of raising the fund had
arrived. If there was a trust fund actually

raised and in the treasury for the express pur-

pose of paying the debt, the statute would not
run; but this is upon entirely different consider-

ations. A trustee of an express trust cannot
plead the statute. It was this consideration in

Freehill vs. Chamberlain. The action was
not against the city of Sacramento (as this is

against the county), but against its treasurer to

compel him to pay out of moneys in his hands,

placed there especially for that purpose; he con-

tended that the coupons sued on were outlawed.

By a subsequent Act—a statute passed five years

after the Legislature authorized issuing the

bonds in question—a board of trustees was ere-
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ated for t,he city, who seem to have diverted the

55 per cent, of certain revenues appropriated

into other channels, and no money came to the

hands of the treasurer with which he could pay

these coupons. At the time the action was

was brought, however, the treasurer evidently

had funds accruing from this 55 per cent., other-

wise under the decision the right to sue him

would not have accrued. In any event, the de-

cision is only to this effect: That the city could

not divert the funds from their legitimate use

and then say that because they were not there

when called for the statute had rnn. Here was

an express trust in moneys actually reaching

their hands, which, by the terms of the trust,

they should have given to the treasurer for the

purpose intended.

See cases cited in plaintiff's brief to this

point.

The bondholder was therefore helpless be-

cause " according to the Act * * * no

action could be maintained against the city on

these bonds or coupons." If the city violated

its duty, or the provision was insufficient, the

statute could not begin to run, because not until

the money was in the treasury would the bond-

holder have any right of action under the terms

of his contract. In this case the Court further

says: "By omitting to perform such duty the

city could not create the defense of the statute

of limitations;" and this is doubtless the point

in the decision claimed by plaintiff as supporting

his contention. It does not support it. It fails
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because in the same connection the Court, em-

phasizing the point upon which the case turned,

says: "Contrary view would place it in the

power of a municipality in many cases to avoid

all payment of its debts, because, if by concert

of action each officer should omit to perform his

duty, the time consumed in compelling each to

perform such duty might be made to consume
all the period of the statute before the fund

would reach the treasury," and that is not " the

law applicable to this case." There is no paral-

el or analogy between this and the case at bar

in any particular. Because in the case cited it

is evident that any proceeding commenced
against any other than the city treasurer— as in

mandamus against the trustees or otherwise—
would not, in view of the Court, have stopped

the running of the statute if it had commenced.
For the Court say the whole period might be

thus consumed. While in the case at bar it is

clear, especially in view of this Sacramento case,

that any proceeding and the only proceeding

which could be brought—and this is the only

one either against Alturas or Blaine which could

be brought—would have stopped the running of

the statute if it had been brought within five

years after the bonds matured.

It is not contended here that the statute

would not begin to run until funds were in the

treasury to pay the bonds; but only that it did

not begin to run until the obligation fell upon

Blaine. The difference between the Sacramento

case and this lies in the fact that in that case-
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the only action allowed was, not against the city,

but the c?ity treasurer; and the action would not

lie against him until he had money with which

to pay. It is true, the coupons were due at a

fixed date, as are the bonds here; and provision

was made for their payment at that date, as is

the case here; but in the one case, while the

money was raised as provided, it was not used

as provided and never reached the destination

contemplated, and the bondholder could not

therefore reach it by any action allowed him

;

while here, at the fixed time, no fund was raised

at all, when the cause of action against the

county accrued. Here there was nothing far-

ther provided to be done as there was in both

the Sonora and Sacramento cases, and which

further provisions in those cases stopped the

running of the statute.

Plaintiff further contends that the debt is

in a position analagous to that imposed upon a

trustee of an express trust, hy reaso?i of its duty

to levy the tax, etc. His citations are not in

support of this assumption, but are to the point

that the statute does not run in favor of trustees

of express trusts. That such is the law is not

disputed. But that there is any trust or trustee

or any analogy, as assumed, I deny.

Plaintiff's position on this point is incon-

sistent with his main view of his case. He ad-

mits that the statute was in operation and

running when he commenced this action. If he

is correct in this particular point, he is wrong in

the other; for in this view, the statute not only
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did not but never would commence to run.

There could be no statute of limitations as

again^^t counties in any imaginable case. For

if the county failed to comply with the law and

raised no funds by taxation, the statute would

not run until it did; and if it did raise the funds

the statute would not run because the county

would be trustee of an express trust. In either

case the creditor could wait a thousand years if

he chose.

In Saw}er vs. Colgan, cite^d, the opinion

holds in effect that the statute would begin to

run at the time the provision for their payment

fixes. In this case the date of payment is fixed.

Provision is made for payment of the bonds at

that time. Like upon any debt founded upon

contract, the obligee had his action for recovery

then. The Acts dissolving Alturas an I creating

Blaine neither prevented the bringing of the ac-

tion nor gave plainliff a,ny privilege of waiting,

nor offered him any future provision. No new
provision ivaii made. No diversion of funds oc-

curred. No new contract was erected, Blaine's

duty was to pay the same sum, at the same time,

in the same mainer, without change of con-

ditions or provisions.

That this was the legislative intent is clear

from the fact that the direction to levy the tax

for payment was nut even re-enacted. It was

left where it was found. It was the original

contract, unchanged and unaffected in any man-

ner. The cases cited by plaintiff serve but to

illustrate the defendant's contention that the
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statute runs from the maturity of the debt

sued on.

Every case cited by him involves special

facts of occurrence 'subsequent to the contract;

upon which special facts, in every instance, the

decision against the plea of the statute rests.

To hold that the statute has not run here is

tantamount to holding that it would never run

against Alturas. If a tax is not levied it does

not run until it is. If it is levied it does not run

as against the trust fund then raised. It would

be to hold that the statute does does not ran as

against municipal debts at all.

The plaintiff does not claim so much, but

his argument upon what he does claim, if sound,

leads to this as inevitable.

All the matters set up by plaintiff, including

all legislation on the subject, which he dom-

inates " history of the indebtedness," is s-urplus-

age. Nothing was done and nothing could be

done which would change the relation of Alturas

to its creditors or impair the obligation of its

contracts. Until Blaine was created, Alturas

wai all the time alive and subject to actions for

the recovery of demands against it. The '* his-

tory " of the debt is told in the allegation of the

issuance of these bonds, and the recital of the

statute allowing it.

Many citfitions are given shov/ing that trust

funds and trustees are excluded from the opera-

tion of the statute. With this there is no con-

tention ; but plaintiff cites no case which warrants

a conclusion that any trust relation resulted
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from the facts of this case. There was never

any property set apart for the payment of this

debt, nor was a fund ever created. Never but

once was provision made for payment—the pro-

vision of a tax to pay tiiem all when due. No
apportionment ever made or attenipted dealt

with tliis debt apart from the rest; but they all

dealt with the aggregate debts, particularising

none. To say that a trust relation grew out of

these matters and thus stopped the running of

the statute is to say that the statute would not

run upon any debt of Alturas whatever; for if

there was such a trust it applied to every item

of debt of every kind. To say this is to say that

the statute could not be pleaded to any claim

against Alturas at any time, however remote

from its maturity. To say that because Lincoln

and other counties are to make contribution to

be used in the payment of the entire debt, a

sacred fund is thus created for the payment of

this ai]d other items of debt, is to say that Blaine

could not be heard to defend against any claim

against Alturas. The facts relating to this con-

tribution are that the counties cut off must pa}^

Blaine certain sums to be used in payment of

the whole debt generally, and not for other pur-

poses. Blaine is not relieved from liability, but

must pay, with or without contribution. Even
if the contributions had been made (and they

have not) Blaine is not made a trustee, but uses

her own money to pay her own debts. Her lia-

bility is in no way altered by the fact that she is

to be thus aided. And if the funds so to be re-
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ceived are trust funds, the statute had run upon

the demand before the fund was created at all.

Does counsel pretend that these Acts requiring

contribution stopped the running of the statute

which began in 1891 ? His contention involves

it. Does he also contend that Blaine shall keep

this trust fund (not yet received) for the eight

years aud pay him now out of other moneys ?

If this money is sacred for the payment of

this debt, how can he get his pay until this

sacred money is received ? Can he get this

sacred money (less than fifty per cent, of his de-

mand) and no more? Has the statute not run

on this and has run on that part of the debt for

which there is to bd no contribution ? The prop-

osition argues itself ad absurdiim, and leads to

the conclusion, besides, that his cause of action

has not even yet accrued.

Ah that plaintiff says concerning delays

which would accompany a mandamus proceed-

ing commenced in 1891, apply as well to the

present case. By it he also concedes that he

had an action then. If he had, why has not the

statute run ? Mandamus would have compelled

levy of a tax and payment.

In discussing the opinion of the trial Court,

plaintiff says he knows of no instance in this

District where provision like this was made for

payment. In every instance cited by him the

provision was exactly like this, by a tax directed

to be laid or moneys from specified sources so

applied. The Capitol building fund was realized

from license taxes, specially appropriated. The
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others were from State fun^ls levied by the

respective counties. It 'was Dot necessary to

plaintiff's relief to mandamus the treasurer. In

the instances cited the creditor could sue to re-

cover when the debt fell due by proceeding

against the proper officers. So he could here,

by mandamus against the county board to levy

a tax, or he could have sued the county direct

for judgment (as was in. fact done in four separ-

ate suits which have gone to judgment on this

same issue of bmls), before the statute run.

In claiming an acknowle Ig nirit of thi^

liability by Blaine, pliintiff is disinge luoas, to

say the least. Section 4078 Idaho statutes,

reads: "No acknowledgment or promise is

sutiioient evidence of a new or contiaain!? con-

tract by which to take the case out of the opera-

tion of this title, unless the same is contained in

some writing signed by the party to be charged

thereby.

Plaintiff claims that in the action against

Lincoln county for the contribution mentioned,

the complaint of Blaine was such an acknowledg-

ment. The action was commenced October 18th

18U'5, more than a year before the statute had

run upon these bonds. This defense was not

available to Blaine until November 1st 1896.

Judgment was rendered in that case only about

a month ago; and the period of the statute ex-

pired pending the litigation. Plaintili' seeks to

induce the belief that Blaine is wilf illy attempt-

ing to make Lincoln pay it a sum for something

upon which it disclaims liability to its creditor.
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If tlie statute had run then, Lincoln might have

pleaded the statute on these bonds and refused to

contribute pro tanto ; for they would not then

have been an enforcible indebtedness. Although,

as the contributioT] was rated upon the debt as

it was on March 18th, 1895, this right would

have been denied and probably refused. It was

enforcible against Bliine when that suit was

brought. The plaintiff still had his right of ac-

tion unaffected by the statute. Besides it is not

true that the whole claim for contribution was

recovered, as plaintiff states. The recovery was

more tlim $23,033 bss than claimed. But if

it were ail rc3Covered, Blaine would not thereby

be precluded of its right to plead the statute if

the plaintiff failed and neglectel to pursue his

re:nedy in time, Blaine not having waived the

statute.

As a matter of fact, Blgine has never re-

covered the contribution at all nor has it ever,

since the statute run, acknowledged this as an

enforcible debt; nor has any one done so for it.

No doubt the legislature at various times recog-

nised the Alturas debts, but it at no time made a

new promise or acknowledged a continuing con-

tract. It only provided for the fulfillment of Al-

turas' pr. mises by another as Alturas was re-

quired to fulfil them It shows no intention in

any of the Acts to do anything more than to

preserve to Alturas' creditors all the rights they

had as against Alturas when the debts were first

created.
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Much ^oorl law has been cited to support an

assumption thit this cause of action is different

from what it is. The facts, however, cannot be

chan^^ed to meet the plaintiff's necessities. The
debt is a debt arising on contract. The defend-

ant assumed the obligation of the original obh-

gor. Bee .me the payor of the bonds. Not a

trustee of f inds set apart to pay, but a payor

exactly as Alturas was a payor, neither more nor

less. A substitute, not by novation, because a

novation would extinguish, per se, the original

debt. This debt was expressly continued as it

was. The authorities cited support a theory

based entirely upon false premises; a'ld beyond

those analysed above, the}^ do not have even the

appearance of application to the facts as they are.

The complaint is at variance wath this theory

and the demurrer is to that and not to plaintifl"'s

argument.

It is admitted that except for w^hat plaintiff

urges in his brief, the statute runs here the same

as in any case, nnd I therefore deem it unneces-

sary to cite authority as to the operation of the

statute. If I have succeeded in exposing the fal-

lacy of that which is urged against defendant's

plea of the statute, I have accomplished the only

purpose wjiich a brief could serve in this argu-

ment.

LYTTLETON PRICE,
For Defendant in Error.
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William J. Bryan, et a/., vs.

In the Circuit Court of the United States, Ninth Cicuit,

Northern District of California.

THE UNITED STATEiS OF AMEK- ^

lOA,

Plaintiff,

vs.

WILLIAM J. BRYAN, JESSE D, > No. 11,791.

OARR, WILLIAM MATTHEWS,
WILLIAM W. STOW, and HENRY
MILLER,

Defendants. ,

Complaint.

The United States of Atoeirica, 'by Charles A. Garter,

Esq., its attoTney, complains o(f Williami J. Bryan, Jesse

D. Oarr, William Matthews, William W. StoAv, and Henry

Miller, the above-naimed defendants, and for cause of

complaint alleges as fellows:

For that, heretofore, said defendant William J. Bryan,

as principal, and Jesse D. Oarr, Williami Matthews,Will-

iam W. Stow, and Henry Miller ,as sureties, to-wit, on

the fonrteeuth day of July, in the year of our Loi*d one

thousand eight hundred and eighty-six, at the city and

county of San Francisco, in the State and Northern Dis-

trict of California, by their certain writing obligatory

duly signed by them and sealed with their seals, dated

on the said fourteenth day of July, one thoiusand eight

hundit d and eighty-six, a true and correct copy whereof,
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duly authenticated with the seal of the auditor's office of

the Treasury Departanent ol the said United States for

the Postothce Department, sealed thereto, and the signa-

ture of T. B, Coulter, Sixth Auditor and Aiuditor of the

Tii'easury for Postoflice Department, signed thereto (the

said original bond being on tile in auditor's office), is now

shown the Court, have acknowledged themselves to be

held and firmly bound, jointly and severally, unto this Uni

ted States in the just and full sum of three hundred thous-

and dollars, to be paid to the said plaintiff, which said

writing obligatory was and is subject to a certain condi-

tion therein written, in substance to the effect following:

That whereas, the said William J, Bryan was postmaster

at San Francisco, State and District aforesaid, it was con-

ditioned, among other things, that if the said William J.

Bryan should faithfully discharge all the duties and

trusts imposed <^)n him, either by law or the rules or regu-

lations of the Postoffice Department, and faithfully, once

in three months, or oftener if thereto required, render ac-

counts of his receipts and expenditures as postmaster to

the Postoffice Department, in the manner and form pre-

scribed by the Postmaster General, in his several instruc-

tions to postmasters, and should pay the balance of all

moneys that should come to liis hands from postage col-

lected, postage stamps, and stamped envelopes sold, or

money orders issued by him, or from any other source

connected with the postal service, in the manner pre-

scribed by the Postmaster General of the United 'States,

for the time being, and should keep safely, without loan-

ing, using, depositing in other banlvS, or exchanging for

(j'ther funds than as allowed by law, all the public money

collected by him, or otherwise at any time placed in his
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poissession and custody, till the samie is ordered by the

Postmaster General to be transferred or paid out; and

when such orders for transfer for pa.yment are received,

shoiuld faithfully and promptly make the same as direct-

ed, and should also faithfully do and perform, as agent

and depositary for the Poistofflce Department, all g-uch

acts and things as might be required of him by the Post-

master General; and, moreover, should faithfully account

with the United States, in the mianner directed by the

said Postmaster General, for all moneys, postage stamps,

staimped envelopes, postal cards, bills, bonds, notes,

drafts, receipts, vouchers, money orders, blanks, mail keys,

maps, and other property and papers which he, the post-

master, or as agent and depositary as aforesaid, should

receive for the use and beneflt of the said Postofflce De-

partiment, then the said obligation should be void; other-

wise of force. And it was further expressly agreed and

istipulated that in case the said Williaim J. Bryan, post-

master, should, during Ms term of office, execute a new

bond with diffewnt siureties, all the parties to the said

obligation shofuld be held and bound for all charges

against the siaid postmaster up to the end of the quarter

during which such new bond should be executed; and the

acceptance of such new bond, whenever the same might

be signified by the Postmaster General, should date from

the last day of such quarter, as by a copy of the said writ-

ing obligatory hereto attaiched marked Exhibit "A," and

made part of this declaration, will more fully appear.

And the said plaintiff alleges that the said William J.

Bryan was postmaster lat San Fraucisco, in the State and

Northern District of California, from and including the

twenty-first day of June, in the year of our Lord one thou-



The United States of America. 5

sand ejgiit hundred and eigihty-six, to and including the

thirtieth day oif June, one thousand eight hundred and

ninety.

That the said office was and is the office referred to in

and for which said bond was g'iven as hereinbefore re-

cited.

And the said phiintiff further avers that the said Wil-

liaim J, Bi^an did not well and faithfully execute and dis-

charge the duties and trusts iiuipo»ed on him as such post-

master, either by laiw or the rules and regulations of the

Postofflce Depart.ment, and did not once in three months

or oftener, when required, faithfully or otherwise render

an account of his receipts and expienditureis as such post-

master to the Poistoffice Department in the manner and

form prescribed by the Postmaster General in his several

instructions to postimasters, and did not pay the balance

of all moneys that came into his hands in the manner

prescribed by the Poistmiaister General of the United

States for the time being or othermse.

And the said plaintiff assigns as a breach of the condi-

tions of the said writing obligatory that the said William

J. Biryan ,while he was postmiaster as aforesaid, did from

time to time in his official capacity as such postmiaster,

collect and receive divers sum of money on his money-or-

der account, for which he neglected to render his account

to the Postoffice Department in the manner and. form or

otherwise as prescribed by law; which sumis of money so

received on his money-order aceount, and not accounted

for as aforesaid on the thirtieth day of June, one thou-

sand eight hundred and ninety, amounted to the sum of

nine thousand three hundred and ninety-nine dollars and

eighty-eight cents, and that the said William J. Bryan, on
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the said thirtieth day of June, one thousand eight hun-

dred and ninety, did not, nor has he at any time since,

paid said sum of nine thousand three hundred and ninety-

nine dollars and eighty-eight cents, or any part thereof.

That the official accounts of the said William J. Bryan,

ais such postmaster, under his official bond or writing ob-

ligatory, were on the thirtieth day of April, one thousand

eight hundred and ninety-two. adjusted at the Treasury

Department of the United States, in conformity with law

and the rules and regulations of the said Depai-tment

made in pursuance of law. Whereby the said sum of or

balance of nine thousand three hundred and ninety-nine

dollars and eighty-eight cents has been ascertained and

reported to be due to the United States from said William

J. Bryan, postmaster as aforesaid. By means of which

said breach of said writing obligatory as hereinbefore

signed and set forth an action hath accrued to the said

plaintiff to have and demand of and from the said defend-

ants, hereinbefore mentioned, the said sum of nine thou-

sand three hundred and ninety-nine dollars and eighty-

eight cents.

That the sum herein last mentioned has been demand-

ed by plaintiff from the said defendants, but that they

have utterly neglected and refused to pay the same or

any part thereof.

And the said plaintiff further alleges that the said de-

fendants are residents of the Northern District of Cali-

fornia.

Wherefore, plaintiff became and is entitled to and so

demands judgment against the said defendants for the

sum of nine thousand three hundred and ninety-nine dol-

lars and eighty-eight cents, together with lawful interest
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thereon fi^om the thirtieth day of April, one thousand

eight hundred and ninety-twio, and cost,s of suit.

(Signed) CHARLES A. aARTER,

United States Attorney.

Exhibit "A."

OElRTIFICATE TO COPY OF BONID.

Chief Clerk,
'1

Fonm 1026.

Exhibit "A." Office of the Auditor of the Treasury

For the Postoffice Department.

I, T. B. Coulter, Auditor of the Tteaisury for the Post-

office Department, do hereby certify the annexed to be a

true and correct copy of the oinginal bond, diated July 14,

1886, of William J. Bryan, late postmaister at San Fran-

cisco, in the State of Californtia, pertaining to his alceounts

in the office of the Sixth Auditor of the Treasury.

In testimiony whereof, I have hereunto signed my name,

and caused to be affixed my seal of office, at the city of

Washington, this twelfth day of April, in the year of our

Lord one thousand eight hundred and ninety-thriee.

[Seal] T. B. COULTER,

Sixth Auditor and AiiditoT of the Treasury for the Post-

office Depar'tment.

Presidential Confirtmiation.

{No, 1116, iSeries of July, 1883.)

Read the Directions before Signing.

Insert the names of the sureties in full in the body of

the bond, and place of residence; also the date. The sig

natures to the bond should be witnessed, and the certifi-
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caite on the inside should be signed by a justice of the

peace, adding his oMcial title, or if signed by a notary

pu'blic, maiyor, or judgie, he should affix his seal. Correct

the njajne of the postmaster if wrongly written. His first

niaime should be signed in full.

Know All Men fby These Presents, That we,

William J. Bryan, of San Francisco, in the coun-

ty of San Francisco, State of California, and Jesse

D. Carr, of Salinas, Monterey county, State of California,

and William Matthews, AA'illiam W. Stow, and Henry

Miller, of the city and county of San Francisco, State of

Califoi-nia, are held and firmly bound unto the United

States of Ajmerica in the just and full sum of three hun-

dred ($300,000) thousand dollars; for the payment where-

of, well and truly to be imade, we bind oui'selves, our

heirs, executors, and administrators, jointly and several-

ly, by these presents.

In witness whereof, we have herennto subscribed O'ur

najmes and affixed our seals this fourteenth day of July,

in the year of our Lord one thousand eigiht hundred and

eighty-six.

Whereas, the aboveibounden William J. Brj-an was ap-

pointed postmaster at San Francisco, as aforesaid, on the

'2/1 day of June, 1886, by and with the advice and consent

of the Senate of the United States.

Now, the condition of this obligation is such, that if

the said WiUiaim J. Bryan shall faithfully dischai-ge all

the duties and trusts Lmiposed on him either by law or the

rules and regulations of the Postoffice Department and

faithfully, once in three months, or ofteuer if thereto re

quired, render accounts of his receipts and expenditures,
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as postmiaster, to the Postoiffice Department, in tbe man-

ner and form prescribed by the Postmaster General, and

sJiall pay the balance of all moneys that shall come into

hia hands., from postage collected, po>sttaig:e stamps, and

stamped envelopes sold, ov money orders issued by him;,

of fHoni any other source connected with the postal ser-

vice, in the mianner prescribed by the Posftmaster General

for the time being, and shall keep safely, without loan-

ing, using, depo'siting in other banks or exchanging for

other funds than as allowed by law, all the public money

collected by him, or otherwise at any time placed in his

piossession and custody, till the same is ordered by the

Poistamaster General to be transferred or paid out; and

when such orders for transfer or payment are reiceived,

shall ifaithfully and promptly make the same a,s directed;

and shall also faithfully do and perform all of the duties

and obligations imposed upon or required of him 'by law

or the rules and regulations of the Department, in con-

nection with the money-order business; and shall also

faithfully do and perfonm, as agent and depositary, for

the Po'stO'ffice Department, all such acts and things as

miay be required of him by the Poistmaster General; and

moi^eover, shall faithfully account with the United States,

in the manner directed by the said Postmiastcr Genenal,

for all moneys, postage stairaps, stamped en^^lopes, pos-

tal cards, bills, bonds, notes, dra,fts, receipts vouchers,

money orders, blank®, mail kej^s, maips, and other prop-

erty and papers which he, as postmaster, or as agient and

depositary OiS aforesaid, shall receive for the use and ben-

efit of the said Postoffice Department, then the above ob-

ligations shall be void; othea'wise, of force. And it is

hereby expressly agreed and stipulated that in case the



10 ** Williajn J. Bryan, et al., vs. *

said William J. Biyan, postimaister, shall, during his term

of (jffice, execute a new bond with different sureties, all

the parties to the above oblioation shall be held and

bound for all charges against the said postmaster up to

the end of the quarter during which sueh new bond shall

be executed; and tlie acceptance of such new bond, when-

ever the same ma,y be signified by the P'ostmaster Gen-

ei^al, shall date from tke last day of such quarter.

Witness to the Signatures

:

Honand''Jm'lth'' ?• M. WILLIAM J. BRYAN. [Beal]

ain"/^^'lth' JE'SSE D. OARR. [Seal]

Honand'^sE'- WILLIAM MATTOHEWS. [Seal]

H^nd'smith.^*"""^' WILLIAM W. STOW. [Seal]

Houind''sS/^?h'-
HENRY MILLER. ['Seal]

Oity aud County of San Francisco,

)

State of California. \

I hereby certify that Jesse D. Carr, of Salinas, Monterey

county California, and William Matthew^is, William W.

Stow, and Henry Miller, the sureties above-named, and

M'ho have signed the foregoing bond, are responsible and

sufficient to insure the payment of double the entire pen-

alt?^ named therein.

Witness my hand this 14 day of July, A. D. 1886.

[Seal] HOLLAND SMITH, J. P.,

Notary Public in and for the Oty and County of San

Fran^cisco, Stiate of California.
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1

State of California,
)
} SIS.

City and Oounty of San Firanciscio. V . -

Jesse D, Carr, of Salinas, Monterey eofunty, California,

and William Matthews,William W.Stow, and Henry Mil-

ler, snreties, being duly sworn, depose and say, and each

fo<r himself deipioses and says, he ha^ executed the within

bond, and that his place of reisidence is correctly stated

therein; that he is a freeholder of said State, and that he

is worth the sum here set a,gtainst his name, O'ver and

aihoive all debts and liabilities existing against him, and,

a.lso, over and above whatever property the laws of the

State exempt from levy or sale, the total suim thus as-

siured amounting to six hundred (|600,000) thousand dol-

lars.

Figures here.

JESSE D. OARIE, 1200,000

WILLIAM MATTHEWS, 100,000

WILLIAM W. STOW, 100,000

HENDRY MILLER. 200,000

Subscribed and sworn before me this 14 day of July,

1886.

HOLLAND SMITH,

Notary Public in and for the City and Oounty of Slan

Francisco, State of California.

Postmaister's Oath.

This Oath mnist ibe Executed by the Postimaster at the

Time of Execution of Bond.

I, William J. Bryan, having been ai>pointed postmaster

at the city and county of San Francisco, and State of Call-
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fornia,, do solemiilj swear (or affirm) that I will faithfully

perform all the duties required of me, and abstain from

everything forbidden by the laws in relation to the estaib-

lishment of postoffiees and post roads within the United

States; and that I will honestly and truly aecooint for and

pay over any moneys belonging to the said United States

which may coane into my possession or control; and I also

further swear (or affirm) that I will support tbe Consti-

tution of the United States: So Help Me God.

WILLIAM J. BRYAN, P M.

Sworn before me, the subscriber, a notarj^ piulblic in and

for the city and county of San Francisco, this 14th day

of July, A. D. 1886 ; and I certify that, to the best of my
knowledge and belief, the person above named is of an

age at which he is competent to contract by deed under

the laiws of this State.

HOLLAND SMITH,

Notary Public in and for the Oity and County of San

Framcisco, State of California.

Note.—^This oath must be taken before a justice of the

peace, mayor, judge, notary public, clerk of a court of

record competent tio administer an oath, or any Oifflcer,

civil or military holding a commission under the United

States and if the oath is taken before an officer having

an otfficial seal, such seal should be affixed to his certifl-

cate. '
'

Two hundred thousand dollars.

One hundred thousand dollars.

One hundred thousand dollars.

Two liundi'ed thousand dollars.
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In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

THE UNITED STiATES OF AMEE-
lOA,

Plaintiff,

vs.

WILLIAM J. BEYAN, JElSSE D. )
^'^- ^^''^^^

CAEE, WILLIAM MATTIHEWS.

WILLIAM W. STOW, and HENEY
MILLEE,

Defendants.

Demurrer.

Niow comes Williaim J. Bryan,, Jesise D. Oarr, William

Miattliews, Williaim W. Stow, and Heniy Miller, de'fend-

ants in the above-entitled cause, by their attorney, John

T. Carey, Esq., and appear in said caaise and file this,

their demurrer to the complaint on file herein, and de^

mur to said complaint upon the gronnds following, to-

wit:

I.

Tbat said complaint does not state facts snfficient to

constitute a eaiuse of action.
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II.

That said complaint is uncertain in tliis, that it cannot

be ascertained theiefrcmi whether' the breach alleged is

for failing to render accounts in nuanner and form as re-

quired by law or for failing to pay over moneys that came
into defendant Biyan's hands as postmaster.

III.

That said complaint is uncertain in this, that it cannot

be ascertained therefrom w^hether the moneys alleged to

be due are for postal revenues, postage collected, postage

stamps, stamped envelopes sold or for money orders is-

sued by defendant Bryan as postmaster.

Wherefore, defendants pray that said complaint may

be dismissed, that they and each of them may go hence

without day, and that they may have and recover their

costs in this behalf expended.

JOHN T. CAREY,
Attorney for Defendants.

United States of America, )

} ss.

State and Northern District of Oalifomia. \

William J. Brjan, one of the defendants named in the

foregoing demurrer, being duly sworn, deposes and says

that the foregoing demurrer is not interposed to delay

the said cause or any proceeding therein.

Subscribed and sworn to before me this 14th day of

December, 1894.



The United States of America. 15

I hereiby cei-tifj thiat I aim aittoi-uey for tiie defeudants

in the above-entitled action, and tliat in mj opinion the

foregioing demjurrer is well founded in point of law, and

proper to be filed in the said cause.

Dated this 14th day of December, 1894.

JOHN T. OAREiY,

Attorney for Defendants.

[Endorsed]: Filed Dec. 14, 1894. W. J. Costigan,

Clerk, By W. B. Beaizley, Deputy Clerk.

At a stated term^ to-wit, the Feibruairy term, A. D. 1895,

of the Circuit Court of the United States of Ajnierioa.,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco^ on Wednesday,

the 26th day of June, in the ye'ar of our Lord one

thousand eight hundred and ninety-five.

Present: The Honorable JOSEPH McKENNA, Cir-

cuit Judge.

UNUTEID iSTA'TE'S, ^
'• '

vs. ) ^'o. 11,791.

WiM. J. BRYAN et al. J
'I

Order Granting Leave to File an Amended^DecIaration.'^

Upon motion of Samiiiel Knight, Eisq., Assistant United

States Attorney, and upon suggestion of the death of W.

W. Stow, one of tihe defendants herein, ordered that

plaintiff have leave to file an amended declaration.
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At a stated term, to-wit the July term, A. D. 1895, of the

Circuit Court of the United State® of America, of the

Ninth Judicial Circuit, in and for the Xorthem Dis-

trict of California, held at the courtroom in the city

and count}' of San Francisco, O'U Thursday, the 1st

day of August, in the year of our Lord one thousand

eight hundred and ninety-five.

Presenl: The Honorable JOSEPH McKEiN:N"A, Or-

cuit Judge.

UNITED STATED, ^

I

vs. V No. 11,791.

WM. J. BRYAN et al.
J

Ordei- Substituting Vanderlyn Stow, A. N. Drown, and W.

F. Herrin, Defendants, in Place of W. W. Stow, Dec'd.

Ux)on motion of S^am'uel Knight, Esq., Assistant United

States Attorney, it is ordered tiiat Vanderlyn Stow, A.

N. Drown, and W. F. Herrin, executors of the last will

and testament of William W. Stow, deceased be, and they

hereby are, substituted as defendants herein in place

and stead of said William W. Stow, deceased. And it is

furthei' ordered that a writ of scire facias issnie herein,

directing]: the said Vanderlyn Stow, A. N. Drown, and W.

F, Herrin, executors as afoTesiaid. to appear and answer

herein, within twenty davs after service of said writ.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UNITED STATES OF AiMBR-

ICA,

Plaintiff,

v,s.

WILLIAM J. BRYAN, JESSE D.

OARR,, WILLIAM MATTHEWS, and

HENRY MILLEiR and VANDER-
LYN STOW, A. N. DROWN and W.

F. HERRIN, as Executorps of the Last

Will and Tesitament of Williami W.

Sitow, Deceast'd,

Defendants.

Writ of Scire Facias.

To the United States Marshal for the Northern District

of California :

Whereas, it appearsi by the records of the court above-

named that the United States of America commenced an

action against the said William J. Bryan, Jesse D. Oarr,

William Matthews, Heniy Miller, and William W. Stow

on the 22d day of April, 1893, for the recovery of the sum

of nine thousand three hundred and ninety-nine dollars

and eighty-eight cents, together with lawful interest

thereon from the thirtieth day of April, one thousand

tMght hundred and ninety-two, and costs of suit, which
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said sum was claimed by said plaintiff to be due it by rea-

son of a breacli oi a ceiaaiu boud to tiie said p^iaintiif

made aud executed by said William J. Bryan, as princi-

pal, and said Jesse D. Carr, William Maitthews, Henry

Miller and William VV. Htow, as sui'eties tiiereof ; and

Whereas, it aippeare ttiat since the filing of said decla-

ration of complaint in said action, to-wit, on the 11th day

of February, 18U5, the said William W. fc^tow died, and

such proceedings were thereaftei' duly had in the {Su-

perior <3ourt of the city and county of San Francisco, in

said State and iS'orthern District of California, that on

the 5th day of March, 1895, letters testamentary were is-

sued to said Vanderlyn Stow, A. N. Drown, and W. F.

Hei*rin, the executors named in the last will and testa-

ment of said deceased, who thereupon qualified as such,

and ever since have been and now are the duly appointed,

qualified, and acting executors as aforesaid; and

Whereas, it appears by the records of this court in said

cause that on the 1st day of August, 1895, an order was

duly made by the Judge of this court, substituting the

said Vanderlyn Stow, A. N. Drown, and W. F. Herrin as

executors as aforesaid, as parties defendant in said cause

in the place and stead, of said William W\ Stow, deceas-

ed;

Now, therefore, you ai-e hereby commanded to forth-

with serve upon said Vanderlyn Stow, A. N. Drown, and

W. F. Herrin, executors ais aforesaid, this writ, coanmand-

jng them to appear and answer in said cajuse within

twenty days from and after the service of this writ; other-

\\ise judgiment will be taken and entered against them as

prtyed for in the complaint filed herein, and of this writ

you will make speedy service and due return.
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Wiinesis, tbe Honoraible MELVILLE W. FULLER,
Cliki" Justice of the United States, this 1st day of August,

A. D. 1895.

[Seal] W. J. COSTIGAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

United States Mai'shal's Office, )

Northern District of California.
)

;
I hereby certify that I received the within writ on the

5th day of August, 1895, and personally served the same

on 7th day of November, 1895, on A. N. Drown, by deliver-

ing to and leaving with A. N. Drown, said defendant

named therein, personally, at the city and county of San

Francisco, in said District, a certified copy thereof.

San Francisco, November 8th, 1895.
.

BARRY BALDWIN,
U. S. Marshal.

By T. J. Gallagher,

Deputy.

United States Marshal's Office, )

Northern District of California.
)

I hereby certify that I received the within writ on the

5th day of August, 1895, and personally served the same

on the 6th day of August, 1895, on Vanderlyn Stow and

W. F. Herrin, by delivering to and leaving with Vander-

lyn Stow and W. F. Herrin, said defendants named there-
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in, personally, ait the city and county of San Frianicisco^ in

said District, a certified copy thereof.

San Francisco, August 6th, 1895.

BABRY BALDWIN,
U. S. Marshal.

By T. J. Gallagher,

Deputy.

Endorsed]: Filed Novennber 8th, 1895. W. J. CJosti-

gan. Clerk.

At a stated term, to-wlt, the November term, A. D. 1897,

of the Circuit Court of the United States of Aaneriea,

of the Ninth Judicial Circuit, in and for the Northem

District of California, held at the courtroom in the

city and county of San Francisco, on Monday, the

27th day of January, in the year of our Lord one

thousand eight hundred and ninety^six.

Present: The Honorable JAMES H. BEATTY, Dis-

trict Judg-e, District of Idaho, assigned to hold and hold-

ina' Circuit Court for this District.
'fe

THE UNITED STATEiS

vs. y No. 11,791.

WM. J. BRiYAN et al.

Order Overruling Demurrer to Declaration.

The defend a:nt's demurrer to plaintiff's complaint here-

in, heretofore submitted, and ha\4ngl>e^n fully consider-

ed, it is ordered that said demurreir be, and the same

hereby is, overruled, with leave to the defendants to an-

swer herein within ten days.
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In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

TIHE UiNITBD STATES OF AMER-
lOA,

Plaintiff,

vs.

WILLIAM J. BRiYAN et al.,

Defendiants.

Amended Answer.

By leave of the Court first bad and oibtiained, defend-

ants file this amiended answer, and for answer to the com-

plaint on file herein in the a;bove-entitled action, defend-

ants William J. Bryan, Jesise D. Carr, William Matthews,

Henry Miller, and Wm. F. Herrin, A. N. Drown and

Vanderlyn Stow, executors of the last will of W. W.

Stow, heretofore substituted herein as defendants in

place of W. W. Stow, deceased, maike the following ad-

mission and denials and averments by way of denials and

defense

:

I.

Deifendants admit the execution and delivery of the

bond attached to and marked Exhibit "A" and made a

part of the complaint herein, in the manner and at the

time, for the amount, for the purpose, and upon the condi-

tion® a8 alleged in the complaint.
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II.

Defendant® admit tbait Williatin J. Bryan was post-

mlaistei' at San Francisco, State and Northern District of

Oalifornia, from and including the 21st day of June, 1886,

to and including the 30th day of June, 1890.

III.

Defendants adtoiit that the said office, tio->wit, post-

mraster o^f Sian Francisco, State and Northern District of

California, was and is the office referred to in and for

which said bond was given.

IV.

Defendants deny that said William J. Bryan did not

well or faithfully exercise or discharge the duties or

trusts imposed upon hitmi ais such postmaster, either by

law or the rules or regulations of the Postoffice Depart-

ment; deny that said William J. Bryan did not once in

three months, or oftener when required, faithfully, or

otherwise, render an account of his receipts and expendi-

tures as such pO'Stm'aster, to the Postoffice Depiartment,

in the manner and form prescribed by the Postmaster

General, in his several instructions to postmasters.

Defendants deny that said William J. Bryan did not

pay the balance of all moneys that came into his hands

on money order account in the manner prescribed by the

Po'Stmiaster G-eneral; but. on the contrary, defendants

aver that said William J. Bryian well and truly and faith-

fully exercised and discharged all the duties and trusts

imposed on him as such Postmaster either by law or tJie
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rules and regulatioiis of the Poistofflce Department, and

did faithfully render an account of hisi receipts and ex-

penditures as such \piostmaster to the Postoffice Depart-

ment, in the manner and form prescribed by the Post-

maister General, in his several imstructions to poistmast-

ers, and did pay to the United States all moneys that

came into his hands, on his money order accounts, in the

manner and form prescribed by law and the rules and

regnlations of the Postmaster Crenenal to postmasiters.

V. ' %
>'

These defendants deny that William J. Bryan, while he

was postmaster at San Prancisco, State and Northern

District of California, in breach of the conditions of said

bond, or from time to time, or at all, in his official capa-

city as such postmaster, or at all, did collect or receive

divers or any sumis of money on his money order account,

or at all, for which he neglected to render his acicounts

to the Postoffiee Department, in the manner and form, or

mannei- or form prescribed by law, or at all; b^t, on the

contrary, defendants aver that said defendant William J.

Bryian accounted for and paid over to the United States,

all money received by him, on his money order account,

while postmaster aforesaid, and faithfully aoeounted for

all money orders which he, asi postmaster or aigent, a®

aforesaid, received, for the use and benefit of the said

Postioffice Department.

•71.

Defendants admit that on tihe 3d day of June, 1890,

there was due the United iStates, upon the money order



24 William J. Bryan, et al., vs. '

account at the postoffice at San Francisco, State and

Noi-tliern District of Oalifoa-nia, the sum of nine thousand

three hundred and ninety-mine and 88-100 (9,399.88) dol-

lars; and defendants fur-ther admit that siaid William J.

Bryan did not at the date last aforesaid, nor has he at

any time since, paid said sum or ainy part thereof; but in

this connection and by way of defense to this action^

these defendants aver that one James S. Kennedy, during

the early part of the year 1890 wais, and for several years

prior thereto had ibeen, a clerk in the postofflce at San

Francisco, State and Northern District of California ; that

he took and held such office under the Civil Service Laws

of the United Stat.es and the rules and regulations adopt-

ed pursuant to said law governing the appointment, pro^

motion, and tenure of said office, and as such clerk had

charge of the mone^^ order a,ccoiunts and money order

funds of said postoffice.

That said Jam^s S. Kennedy, between the 5th day of

Januai-y, A. D. 1890, and the IStli day of March, A. D.

1890, received, collected, embezzled, and converted to his

own use, divers sums of the money order funds of said

postoffice, which said sums of money so received, collect-

ed, emibezzled, and converted to his own use amounted to

the sum of nine thousand three hundred and ninety-nine

and 88-100 (9,399.88) dollars, which said sum and money

order funds are the siame for which this suit is brought

against defendants herein. That said Kennedy was, on

the 8tih day of April, 1890, indicted by the United States

Grand Jury, in and for the United States District Court,

for the Northern District of California, for said offense,

and thereafter on the 13th day of May, A. D. 1890, was

convicted of said crime. Tbat defendant, William J.
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Bryan, as postmaster afoiiesaid, used all the diligence and

suporvisoi-y care over said clerk that a prudent, painatak-

ing" chief officer could over a subordinate officer, to pno^

tect the United States, amd to secure the faithful dis-

charge of Ms duties ais such clerk, and had no knowledge

or intim'ation of the misia/pipropriation of f^aid money

order funds by siaid Kennedy until after said crime had

been consumm^ated ; nor did said Bryan at any tiane re-

ceive, nor has he yet received, said money order funds or

any part thereof so misiappropriated, stolen, and embez-

zled by said Kennedy.

VI.

T'hiat said money order funds so embezzled and misap^

propriated by the said Kennedy was lo^ to' the United

States without the fault or negligence of defendant, Wil-

liam J. Bryan.

VIII.

That the business and wofrk of the international money

order desk in the jiostoffice at San Francisco, State of

California, from the time defendant William J. Bryan as-

sumed the duties of postmaster of siaid po'stoffice, up' to

the time said incineys were embezzled and misappropriat-

ed by said Kennedy had increased nearly one hundred

per cent, and the ••lerical force was entirely inadequate

to keep up the ^vork of the mioney order fund department

to meet the requirements of the rules and regulations of

the Postcftice Department, of which fact th.e Postmaster

Genera^, was from tin.e to time advised, and defendant

William J. Bryan, as postmaster aforesaid from time to
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time within <,'igliteeii months prior to the embezzlement

cf 8ai<l funds jiuade frequent and urgent appeals to the

Postmaster General for additional clerical help at said

interj-ational money older desk; but to heed or grant said

applications the Postoffice Depairt;ment failed, neglect-

ed, and lefuseil until after said Kennedy had discovered

the means and (pj»ortunity of misappropriating money

order funds handled by him without the probability of

being detected. That had the department furnished

or ]>enniited the employment of an adequate clerical

f(»rce 10 keep up tlie work of the international money

ordei' desk at siiid poi^offlce in the manner and form re-

quired by the Eulei!? and Kegulations of the Postoffice De-

partment, the said Kennedy could not have stolen and

embezzled said funds or any part of them without imme-

diate dc'tection.

IX.

That said Kennedy, under the Eules and Regulations

of thf Postoffice Department, was in the custody and

charge of the money order funds of the international

mcTiey order desk in said postoffice at the time said funds

were emleyzled by him as aforesaid, and never came into

the hands of defendant Bryan as postmaster or otherwise.

X.

That the postoffice inspectors aprpointed by the Post-

office Deipartment at Washington, pursuant to their

duties in that behalf, had inspected the money order de-

partimiout of the postoffice at f?an Francisco. California,

out a short time before the discovery of the embezzle-

ment committed by Kennedy as hereinbefore alleged, but
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failed to discover said embezzlement or any defalcation

at his desk or in said money order department.

XI.

These defendants deny that a cause of action therefor

accrued to the United iStates to have and demand of and

from said defendant or either of them the said sum of

nine thousand three hundred and ninety-nine and 88-100

(9,399.88) dollars, or any sum whatever.

Wherefore, defendants, having fully aniswered plain-

tiff'is complaint herein, pray tliat they and each of them

may go hence without day. And defendant William J.

Bryan further prays the judgment of the Court thtat the

said money order funds were emibezzled and lost to the

United States without his fault or negligence; and that

the Court decree that he iniay be credited on his money

order account as postmaister in the sum of nine thousand

three hundred and ninety-nine and 88-100 (9,399.88) and

the accrued interest thereon.

PAGE, McCUTCHEN & EELLS, and

JOHN T. CAREY,
Attorneys for Defendant.

REUBEN H. LLOYD,

Of CoTinsel.

State of California, i

} ss.

City and County of San Francisco.
J

Wm. J. Bryan, being duly sworn, deposes and says

thiat he is one of the defendants in the above-entitled ac-

tion; that he has read the foregoing amended answer and
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knows the eontents thereof; that the same is true of his

own knowledge, except as to the matters therein stated

on his information or belief, and ais to those matters that

he believes it to be true.

WM. J. BRYAlN.

Suibiseribed and sworn to before me this 3d day of No-

vemiber, 1897.

[Seal] P. J. KEN^NEDY,
Notary Public in and for the City and County of San

Francisco, State of California.

Service of a copy of the wit.Mn ajnended answer is here-

by admitted this 3d day of November, 1897.

SAMUEL KNIGHT,

Asst. U. S. Attorney.

[Endorsed] : Filed November 3d, 1897. Southard Hoff-

man, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UMTEiD STATES OF AMER- \

lOA,
)

Plaintiff,
'

vs.

WILLIAM J. BRYAN et al.,

Defendanr®.

Demurrer to Amended Answer.

And now comes the plaintiff aiboYe-named and deninrs

to the amended answer on file herein, and for oanse of

such demurrer alleges:

I.

That said amended answer does not state facts suf-

ficient to constitute a defense to the cause of action in

plaintiff's comiplaint contained.

II.

That said amended answer doeis not staite facts snf-

ficient to constitute a counterclaim to the camse of action

in plaintiff's complaint contained.

Wherefore, plaintiff prays that its said dennufprer be

sustained, and that judgment be rendered and entered

in its favor for the amount set forth in the complaint, in-

terest thereon and costs hereof.

SAMUEL KNIGHT,

Assistant U. S. Attomev.
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Certificate.

I hereby certify that in my opinion, as counsel, the

foregoing demaiiTer is well fo-unded in point of law.

SAMUEL KNIGHT,

Assistant U. S. Attorney.

(Service of the within deauurrer by copy admitted this

i^th day of Noveniiber, 1897.

PAGE, McCUTOHEN & EElLiLS,

J. T. OAEE Y,

Attorneys for Defendants.

[Endorsed] : Filed November 9, 1897. Son/thard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

THE UNITED STATES OF AMEIR-

lOA,

Plaintife,

^ >' No. 11,791.

WILLIAM J. BRYAN et al.,

Defendants.

Findings.

This cause came on to be heard on the 29th day of No-

vember, 1897, upon the demurrer of the plaintiff to the

amended answer of the defendants, and was argued by
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counsel ior tlie respective paities, and submitted to the

Court for couisideratiou and decision. And tiie same hav-

ing been fully considered, and said demuiTer having

been sustained, the Cioui't iww hnds the issues of fact

herein in favor of the plaintift', and, ais a conclusiou of

law therefrom, that plaintiff is entitled to a judgment

herein against the defendants in accordance with the

prayer of the complaint.

Let judgment be entered herein aecordingiy, with

costs.

Dated November 3(>th, 1897.

W, W. MOEiROW,

Circuit Judge.



32 William J. Bryan, ^t al., vs.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern DiHrict of California.

THE UNITED STATES OP AMJEE. 1

lOA,

Plaintiff,

VIS .

WIILLIA'M J. BRYAN, JESSE D.

OAlRE^ WILLIAM MATTHEW'S,
HENRY MILLER^ and WILLIAM F.

HERRIN, A. N. DROWN, and

VANDERLYN STOW, as Executors

•of the Last Will of W. W. Stow, De-

ceased,

Defendants.

) No. 11,791.

Judgment.

In this cause the Oourt having sustained the demurrer

of plaintiff to the amended answer of the defendants, and

ordered that findings be filed and judgment entered here-

in in favor of the plaintiff in accordance with the prayer

of its complaint herein; and the findings of the Ooiurt hav-

inig been this day filed herein:

Now, therefore, by virtue of the law, and by reason of

the findings aforesaid, it is considered by the court that

the United States of America, plaintiff, do have and re-

cover of and from William J. Brj'.an, Jesse D. Carr, Wil-
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liam Matthews, and Henry Miller, and William F. Her-

rin, A. N. Drown, and Vanderlyn iStow, as executors of

tbe la,st will of William W. IS^tow, deceased, defendants,

the sum of twelve thouisand live hundred and forty-eight

and 84-100 dollars ($12,548.84), together with its costs in

this behalf expended, taxed at $56.05.

Judgment entered November 30, 1897.

[Seal] SOUTHARD HOFFMAN,

)
Clerk.

A true copy. Attest:

SOUTHARD HOFFMAN,
Clerk.

[Endorsed]: Filed Nov. 30, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for the Northern District of California.

THE UNITED STATES OF AMER-

ICA, 1

vs } No. 11,791.

WM. J. BRYAN et al., )

Certificate.

I Southard Hoffman, clerk of the Qrcnit Conrt of the

Unlied States, for the Ninth Judicial Qrcuit, Northern

District of California, do hereby certify that the forego-
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Lug piapers hereto annexed constitute the judgment roll

in the above-entitled action.

Attest my hand and the seal of said Oircujiit Court this

30th day of November, 1897.

[Seal] SOUTHAjRD HOiFFfMA'K,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]: Filed Nov. 30, 1897. Southaind Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Ciruit

in and for the Northern District of California.

AT LAW.

THE UNITED STATES OF AMER-
ICA,

Plaintiff,

WILLIAM J. BRYAN et al,

Defendants.

No. 11,791.

Opinion on Demurrer.

'Suit for the breach of certain conditions of a postmast-

er's bond, in failing to account and pay over to the Post-

office De'pantment the sum of $9,399.88. Answer that

the money was eanibezzled by a clerk who held his office

under Civil Service Laws. Demurrer to a.nsw^er. De-

murrer sustained.
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H .S. FOOTE, Esq., U. S. Attorney, and SAiMUEL

KMGHT, Eisq., Assistant U." S. Attorney.

JOHN T. CAKiE Y, Esq., and Messrs. PAGE, Mc-

CUTOHEN & EELiLiS, Attorneys for Defend-

ants.

MOiIIEiO'W, Oirciuit Judge.—This case ooomes up on a de-

murrer to the answer filed by defendants to complaint. The

suit is brought by the United States against William J.

Bryan, as principal, and Jesse D. CaiT, Wm. Matthews,

Wim. W. Stow, and Henry Miller, as sureties, for the al-

leged breaich, by said defen'da,ntis, of the conditions of a

certain writing obligatory or bond signed amd executed

by theim on July 14, 1886, a coipy of which is annexed a;nd

made a part of the comiplaint. It is alleged that Wm. J.

Bryan wais the postmaister of Sa.n Francisco, in the State

and Northern District of California, from and including

the 21st of June, 1886, to and including the oOth of June,

1890; that, as such postma siter, he gave, as principal, with

the remaining defendants as sureties, his official bond in

the sum of |300,000, for the faithful discharge of all thie

duties and trusts iimiposed upon him, either by law or the

rules or regulations of the Postoffice Department, and

faithfully, once in 3 mouths, and oftener, if thereto re-

quired, render accounts of his receipts and expenditures

as poistmastei' to the Postoffice Department, in the ma;n-

ner and form prescribed by the PostmaisteT General, and

should pay the balance of all moneys thait should eouie

to Ms hands from mouey orders issued by him and should

safely keep all the public money collected by him or other

wise at any time placed in his possession and custody, till

the same is ordered by the Postmaister General to 'be

transferred or paid out; and should faithfully account
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with the United States, in the manner direcTCd bj the

said Poistmast^er General, for all mioney orde'Ps which he

as poistmjaster, or as agent and depositary as aforesaid,

shoiuld receive for the use and benefit of the said Postof-

fice Department. It is further alleged that said Wm. J.

Bryan did not well and faithfully execute and disicharge

the duties and trusts imposed on hion as such postmaster,

either by law or the rules and regulations of the Fost-

oMce Department, and did not once in 3 months, or often-

er when required, faithfully or otherwise render an ac-

count of his receipts and expenditures as such postmaist-

er to the Postoffice Department in the manner and form

prescribed by the Poistmaster General in his several in-

structions to postmasters, and did not pay the balance of

all moneys that came into his hands in the mjanner pre-

scribed by the Postmaster (jeneral of the United iStates

for the time being otherwise. The particular breach

of the conditions of the bond alleged is that said Wm. J.

Bryan, while he wais postmaster ais aforesaid, did from

time to time, in his official capacity as such postmaster,

collect and receive divers sums of money on his money-

order account, for which he neglected to render his ac-

count to the Postoffice Department in the manner and

form or otherwise as prescribed by law, which sums of

money so received on his money-order account, and not

accounted fot as aforesaid on the 30th day of June, 1890,

amounted to the sum of $9,399.88, no part of which sumi

has been paid. The answer filed to this complaint by the

defendants admits the execution and deliverj^ of the

bond, for a breach of which the United States is suing; ad

mits that William J. Bryan was postmaster ais alleged;

denies that he did not well or faithfully exercise or dis-
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chaiTgie the duties or trmsts iunipoised upon him ais ^uch

positmaster in the particulairs alleged in the eom-plaint;

admitis, however, that on the 3d day of Juntr, 1890, there

was due tlie ITnited States, upon the m^oney-order ac-

count at the Postofflce of Sam Fraincisoo. the sum of |9,-

399.88, and that, at said date, ot at any time since, said

sujm or any part thereiof, has not been paid by said Wil-

liam J .Bryan. It is then averred, by way of defense to

the action, that the siatid sum of |9,399.88 wais collected,

embezzled, and converted to hiis own use by James S.

Kennedy, a clerlv in the postoffice at San Francisco, who

had taken and held said office under the Oivll Service

Laws of the United States and the rules and regulations

adopted pursuant to said law governing the appointmentt,

promotion, ^nd tenure of said office; that said Kennedy

was subsequently indicted bly a United States Grand

Jury, in the District Court of the United 'States for the

N^orthern District of California, for said offense, and was

thereafter convicted of said crime. It is further averred

that the defendant William J. Bryan, as poistmasteT

aforesaid, need all the diligence and supervisory care over

said clerk that a prudent, painstaking chief officer could

over a subordinate officer, to protect the United States,

and to secure the faitihiful discharge of his duties a® such

clerk, and had no knowledge or intimation of the imisap-

propriation of said money order funds by said Kennedy

until after said crime had been consummated; nor did

said Bryan at any time receive, nor has he yet received

said money-order funds or any part thereof so misap^

propriated, stolen, and embezzled by said Kennedy.

Counsel for the United States have demun-ed to this an-

swer, and our attention is directed to that part of the
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an-swei- which sets up, by wjuy of defense, that the money

which the defendant Bryan failed to account for was re-

ceived and embezzled by a clerk who had ibeen appioint-

ed and held his o-ffiee under the Civil Service Laws of the

United States. In other words, the qiies.tioii to be deter-

mined is, whether this is g^ood matter of defenise to the

action brought by the United States for the alleged

breach of defendant Bryan's official bond. The liability

of a public officer upon his official bond is governed, to

a large extent, by the terms of the bbnd itiself, and the

duties imposed upon himi by law. The tenms of the bond

sued on in this case are a,bsolute. No exceptions are pro-

vided for. The condition ol the obligation was that he

should faithfully discharge all the duties and trusts im-

posed on him, either by law or the rules and regulations

of the Postofflce Department, etc., etc. The law, rules

and regulations required him to aiccount for all the

moneys received by him as postmaster. It is admitted

by the answer that he did not account for the sum) sued

for, viz, 19,399.88, and the defense ^made is as aboive stat-

ed. Nowhere, either in the law or in the rules and regu-

liations of the Postoffice Depafrtment, is there any proivis^

ion releasing a postmaster from his liability to the Gov-

ernment where money-order funds, of which he had the

possession, have been embezzled by a clerk who held his

office as such under the Civil Service Laws of the United

States. The Court certainly cannot import such an ex-

ception into the conditions of the bond. The leading

case on the general subject of the liability of dep'ositaries

of public moneys on their oiffieial bonds is United States

V. Preseott et al., 3 How. 578. In that case, a receiver of

public mo-neys had given a bond conditional, among

other things, that he would "well, truly, and



The United States of America. 39

faithfully keep safely all the prubic moneys col-

lected by him," etc. Suit was brought iby the

Uniljed States agrainst him and the sui-eties upo.n

his official bond for a brea,eh thereof in failing to pay cer-

tain public moneys, which he hiad received ,as directed by

the Secretary of the Treasury. Ajs a defense to the suit,

it was attempted to justify this default by setting up that

the money had been stolen from him without his fault.

There wais a division of opinion among the Judges of the

Cirenit C^urt where the suit was instituted, and the case

was (ertified up to the Supreme Court on this quesVio^n,

viz: "Does the felonious stealing, taking, and carrying

away the public moneys in the custody of a receiver of

public moneys, without any fault or negligence on M«

Iiaii, discharge him and his sureties, and is that a good

and valid defense to an action an his official 'bond?" The

6u])reme Court held that it was not a good defense, and

Mr. Justice McLean, in delivering the opinion of the

Co'jrt, states very clearly and forcibly the reasons where-

fcr. The learned Justice said: "This is not a case of

bailment, and co-nsequently the law of badlmenit

does not apply to it. The liability of the de-

fendant arises out of his oifficial TDond, and principles

which are founded, upon public policy The

obligation to keep safely the money is absolutie, without

any condition, expressed or implied, and nothing but the

payment of it, when required, can discharge the bond.

. . . . Public policy requires that every depositary

of the public money shoiuld be held to a strict accountabil-

it} , Not only that he should exercise the highest degree

of vigilance but that 'he should keep safely' the moneys

yrhicL come to Ms hands. 'Any relaxation of this condi-
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tioii would opien the door to frauds, which might be prac-

ticed with impunity. A depositary would have nothing

more to do than to lay his plans and arrange his proofs,

so as to establish Ms loss, without laches on his part.

Let such a principle be applied to our postimaster®, col-

lectors of the customs, receivers of public moneys, and

others who receive more or less of the public funds, and

what losses might not be anticipated by the public? No

such principle has been recognized or admitted as a legal

defense. And it is believed the instances are few, if in-

deed any can be found, where any relief has been given in

such cases by the interposition of Congress. As every de-

positary receiveis the office with a full knowledge of its

resiponsibilities, he cannot, in case of loss, complain of

hardship. He miuist stand by his bond, and meet the haz-

ards w^hich he voluntarily incurs."

The doctrine laid down in this case has been folloAved

in the courts of the United Statfes and in the State Courts

in a large number of cases, among which may be cited the

following: United States v. Morgan, 11 How\ 154;

United States v. Dashiel, 4 Wall. 182; United states v.

Keehler, 9 Wall. 83; Bevans v. United States, 13 Wall. 56;

Boyden v. United States, 13 Wall. 17; United States v.

Thomas, 15 Wall. 338; District Township of Taylor v.

Morton, 37 Iowa, 555; District Township of Union v.

Smith, 38 Iowa, 9; 18 Am. Kep. 39; State v. Moore, 74 Mo.

413, 41 Am. Rep. 322; Jefferson County v. Linebei^ger, 3

Mon. 231, 35 Am. Kep.. 462; Lowry v. Polk County, 51

Iowa, 50; 33 Am. Rep. 114; State Township v. Powell, 67

Mo. 935; 29 Am. Rep. 512; Ward v. School District, 10

Neb. 293; 35 Am. Rep. 477; State v. Harper, 6 Ohio St.

610; 67 Am. Dec. 363; State v. Nevin, 19 Nev. 162; 3 Am.
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St. Rep. 873; State v. Houston, 78 Ala. 576, 56 Am. Rep.

59. See, also, Mecliein on Public Officers, sees. 297-301,

912, where the general doctrine is well stated and all the

authorities collated. It is true that in United States v.

Thomas, supra, Mr. Justice Bradley, in delivering the

opinion of the Court, questioned the correctness of some

of the extreme views stated in some of the authorities re-

ferred to in United States v. Prescott et al. It was held

that the act of a public enemy would be a good defense

against a public officer and Ms sureties upon his official

bond. In United States v. Humason, 6 Saw. 99, the

Court permitted the defense that the officer whO' had pos-

session of the money was on a steamship which was lost

at sea,, the officer drowned, and the sum of money, while

being transported by said officer, witbout any fault or

negligence of his, lost in the Pacific Oceam. The only ex-

ceptions, therefore, sanctioned by the authorities are tlie

act of God or of a public enemy. As the present casie

does not come within either of the exceptions thus recog-

nized, it is difficult to see how the defendants, thioTigh

harsh it may seem to be, can escape tihe exacting meas-

ure of liability which the government, based upon prin-

ciples of sound public policy, requires of those pufblic of-

ficials who handle the public moneys. Tlie rules and

regulations of the Postoffice Department and various

acts of Congress indicate to what strict measure of aic-

countability postmasters are held. Section 4029, Revis-

ed Statutes, providing for the issuing of money orders,

declares that "tbe postmaster and his sureties sihall, in

every case, be held accountable upon his official bond

for all moneys received by him or his designated assist-

ants or clerks in charge of stations, from tbe issue of
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money orders, and for all moneys which may come into

Ms or their hands, or be plaiced in his or their custody by

reason of the transaction by them of money-order busi-

ne-ss." In the concluding portion of section 4 of the Act

of Marcth 3, 1883 (22 Stat, at Large, 528), it is provided:

"That the salaries of postmasters, ae fixed by law, shall

be deemed and taken to be full compensation for the re-

sponsibility and risk incurred and for the personal ser-

vices rendered by them «« custodians of the money order

and other funds of the Postoflfice Department." In other

words, the liability of a postmaster, upon his official bond,

for the safe keeping and faithful accounting for the public

moneys that coone into his possession, is regarded by law

as an abfgolute one. The mere faet,.aiS is pleaded by way

of defense in this case, that the clerk who embezzled the

mony held his office under the Civil Service Laws can

make no difference. No such exception is made by the

bond, and the Court cannot interpret it into the law as it

now stands. Though the clerk held his position under

the Civil Service Laws, he was nevertheless subject to the

immediate supervision of the iwvstmiaster, and the latter

was none the less responsible for 'his acts. (See Postal

Rules and Regulations, sec. 464, edition of 1887). More-

over, I am of the opinion that, based upon principles of

public policy, the postanaster shooild be held to an abso-

lute liability for the aetis of his subordinates, w^hether

they be under Civil Service Rules or not. A full appre-

oiat'on of this absolute liability will tend to greater vigi-

lance and scrutiny on tlie part of postmasters over the

acts of their subordinates, and will tend to preserve the

efficiency of tlie postal service. Any other rule would

lay the door wide open for frauds which could be 'practi^*-

ed with impunity, tothe demoralization of the service.
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I sum of the opinioni that the deanurrer tio the answer

should be sustained ; and it is so ordered.

[Endorsed] : Filed August 23, 1897. Southard Hoff-

man, Clerk.

In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

TBE UNIT'EiD STAlT'ElS OF AMEiR-

lOA,

Plaintiff,

VIS

WILLIAM J. BRYAN, JESSE D.

CARR, WILLIAM MATTreEWS,

HENRY MILLER, and WM. F. HER
R)IN, A. N. DROWN, and VANDER
LYN STOW^ Exec'Utoiis of the Last

Will of W. W. Stow, Heretofore Sub-

stituted herein as Defendants in the

Place and Stead of W. W. Stow, De-

ceased.

DefendantiS, J

R- I

No. 11,791.

•'i*'.-.

Petition for Writ of Error.

To tihe Honorable Judiges of the United States Oireuit

Court of Apipeals, Ninth Judicial Circuit:

Oomes now the aibiove-named defendants, and each of

them, by their respective attorneyis, and complain that

in the record and proceedings had in said cause, and also

in the rendition of the judgment in the above-entitled
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cause in said United States Circuit Court, Ninth Circuit*

Nortiiern District of California, at term thereof,A.D.

1897, against said defendants, on the 30th day of Novem-

ber, lisDT, manifest eiTor hath happened to the great

damage of isaid defendants.

Wlierefore, said defendantis, and each of them^ pnay for

the allowance of a writ of error, and for an order fixing

the amount of bond for a supersedeas in said cause, and

for such other orders and process as may cause the same

to be corrected by the said United States Circuit Court of

Appeals for the Ninth Judicial District,

Dated this 4th day of January, A. D. 1898.

PAGE & EELLS and

JOHN T. OAKEY,

Attys. for Defendants

Allowed

:

'

WM. W. MOKOROW,

Judge.

[Endorsed] : Filed January 4, 1898. Southard Hoff-

man, Clerk. By W. B. Beaizley, Dep. Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

THE UNITED STATES OF AMER-
lOA,

Plaintiff,

vs.

WiILiLlAM J. BRYAN, JESSE D.

CARR, WILLIAM MJATTtHEWS,

HENRY MILLER, and WM. F. HER-

RIN, A. N. DROWN, and VANDER-
LYN STOW, Executors of the Last

Will of W. W. Stow, Heretofore Sub-

stituted herein as Defendants in the

Place and Stead of W. W. Stow, De-

ceased.

Defendantis.

Assignment of Errors.

Now come the above-named defendants, and each of

them nuake, presents^ and files the following assignmient

of errors to be annexed to the writ of error in this cause

Oiud returned therewith, upon which defeuidants, and

each of them, as plaintiffs in error will rely in the Circuit

Court of Appeals for the Ninth Circuit, for relief from the

judgment rendered in said cause in the Court below.

I.

That the Court below erred in overruling the demurrer

interposed by defendants and plaintiffs in error to the

original complaint filed in said cause.
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II.

llliiat tlie Court below erred in susitaining the demurrer

interpoised bj iplain'tiff and defendant in error to tbe ori-

ginal aiUKwer filed in said cause, and by bedding and de-

ciding that the facts stated in said answer filed were not

sufficient to constitute a defense to the cause of action in

plaintiff's complaiint contained.

UI.

That the Ooui't below erred in siustaining the first

grouiid of the demurrer inteirpoised by plaintiff and de-

fendant in eriYjr to the amended anisiwer by defendaxLts

and plaintiffs in eiTor, and by adjudging and deciding

that said amended answer does not sta-te facts sfufficient

to constitute a defense to the cause of action in the plain-

tiff's complaint contained.

LY.

That the Cour-t below erred in sustaining the second

ground of the demurrer interposed by plaintiff and de^

fendant in error to the amended answer filed as aforesaid

in said cause, and by deciding and adjudging that said

amended answer does not state fa;cts suffi^cient to con-

stitute a coiinterclaim to the cause of action in plaintiff's

complaint contained.

V.

That the Court below erred in rendering judgment

against defendants in said cause upon the /pleadings in
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said cause, aud tliat !»aid judgimient is contrary to law

aiiid tiie facts as stated iu tke pleading.s in said cause.

Deieiidantts and piaintiits in error pray tliat tiie judg-

ment o± tiie Court beiovv be reversed, ana sucii directions

be given tliat full force and efficacy may enure to defend-

ants by reason of tbe defense set up in their amended atn-

siwer filed in said cause.

PAG^E & EELLiS and

JOHl!^ T. GAKBY,

Att'ys. for Defendants and Plaintiffs in EiTor.

[Endorsed.] Filed January 4, 1898. Southard Hoffman,

Clerk . By W. B. Beaizley, Deputy Clerk.

No. 11,791.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California,

THE UNITED STATES OF AME'R-

lOA,
Plaintiff,

vs.

WILLIAM J. BRYAN et ah,

DefendantiS.

Order Fixing Bond on Writ of Error.

This cause came on for hearing upon the application

of defendants and plaintiffs in en-or to the Court to fix

the ainnount of the bond to be given by said defendants

and plaintiffs in eTwr, foT aippeal of this cause and for su-

persedeas, and tbe Court upon oon,sidera(tion thereof fix-
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ed the amount of the bond to be given by said defendants

and plaintiffs in en-or at the soim of twenty-six thousand

dollars.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed Januar)^ 4, 1898. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth \Circuit,

Northern District of California.

THE UNITED STATES OF AMER- \

lOA, I

Plaintiff, i

vs.

f
V No. 11,791.

WILIvIAM J. BRYAN, JESSE D. /

OARR, WILLIAM MATTHEWS,
[

WILLIAM W. STOW, and HENRY ]

MILLER, !

Defendants.

Clerk's Certificate to Transcript.

I, Southard Hoffmian, clerk of the Circuit Coui-t of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify the foregoing sixty-six (66) written pages, num-

bered from 1 to 6fi, inclusive, to be a fnll, true, and cor-

rect copy of the record and proceedings in the above and
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thea^ein entitled ciause, as the same remains oif record amd

on file in the office of the clerk of said court, and that

the same constitufte's the return to the annexed writ of

ror.

I, further certify that the cost of the foregoing return

to writ of error is $37.20, and that said amount wais paid

by William J. Biyan, one of the plaintiffs in error herein.

In testimony whereof, I hiave hereunto set my haind

and affixed the seal of said Circuit Court, this 28th day of

January, A. D. 1898.

[Seal] SO'UiTiHARiD HO.PFMIAN,

Clerk United States Circuit Court, Northern District of

California.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable, the

Judges of the Circuit Court of the United iStates for

the Nintii Circuit, Northern District of California,

G-reeting:

Because, in the record and proceedings, aiS also in tlie

rendition of the judgment of a plea whicih is in tne said

Circuit Court, before you, or some of yo'u, betweeai The

United States of Amierica. plaintiff and defemdamt i" er-

ror, and William J. Bryan, Jesse D. Carr, Williami Mat-

thews, Henry Miller, and William F. Herrin, A. N.

Drown, and Vanderlynn Stow, executors of the last will

of W. W. Stow, heretofore substituted herein ais defend-

ants in the place and stead of W. W. Stow, deceased, de-
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fendants and plaintiffs in error, a nuanifes-t error hatli

haptpened, to tJie great damage of the said William J.

Biyan, Jesse D. Oarr, Williami Matthews, Heuipy Miller,

and Win. F. Herriin, A. N. Drown, and Vanderlyn Stow,

execntors of the last will of W. W. 'Stow, heretofore sub-

stituted herein as defendants in the place and stead of

W. W. Stow, deceased, plaintiffs in error, as by their com-

plaint aippears.

We, being willing tihat error, if any hath been, sihould

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, iif judg-

ment be therein given, that then under your seal, dis-

tinctly aiud openly, yon send the record and proceedings

aforesaid, with all things concerning the same, to the

United States <'ircuit Ooui't of Appeals for the Ninth

Circuit, together ^Aith this writ, s.o that you have the

same at the city of San Francisco^ in the State of Galifor-

niai, on the third day of February next, in the said Circuit

Court of Appeals, to be tihen and there held, that the rec-

ord and proceedings aforesaid being inspected, tihe said

Circuit Court of Appeals inaj^ cause further to be done

therein to coiTect that error, what of right, and accord-

ing to the laws and cnstoms of the United States, should

be done.

Witness, the Honorable MELVITXE A^\ FULLER,

Chief Justice of the United States^ the 4tli day of Jann-

ary, in the year of our Lord one thousand eight hiindred

and ninety-eight.

[Seal]
^ SOUTHAK'D HOFFMAN,

Clerk of the Circuit (\mrt of the United States, for the

Ninth Circuit, NoTthem District of California.

Allowed bv:

^v:^[. w. :morkow,
Ju(lu"e.
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Service oif witliiu wiit aud receipt of a copy tbea^eof iK

hereby aidmitted this 4th day of Jauiuary, 1898.

SlAMUEiL KNIG^HT,

Asst. U. S. Attorney for Plaintiff.

The ams'wer of the Jmlges of the Circuit Court of the

United States of thie Math Judicial Circuit, in and 'for the

!Xort:herin> District of California.

The record aiud all proiceeding-s of the plaint whereof

mention is within made, witlh all things touchinigi the

same, we certify under tlie seal of our said Court, tO' the

United Stales Circuit Court of Appeals for the Kinth

Circuit, within menliioned at the day and place within

contained, in a certain schedule to this writ annexed as

within we are conimanded.

B}^ the Court.

[Seal] SOUTHARD HOFFMAN,
Oerk.

[Endorsed] : Filed January 4, 1898. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

[Endorsed]: No. 443. In the United States Circuit

Court of Appeals for the Ninth Circuit. William J.

Bryan, Jesse D. Carr, William Mattliews, Henry Miller,

and AYm. F. Herrin, A. N. Drown and Vaiiderlyn Stf)w,

a,s Executors of the Last Will of W. W. Stow, Deceasetl,

Plaintiffs in Error, v. The United States of America, De-



52 William J. Bryan et aL vs. Untied States of America.

fendant in Error. Transcript of Record. Error to the

Circuit Court of the United States for the Northern

District of California.

Filed April 1^, 1898.

F. D. MONOKTOCN,

aerk.

By Meredith Sawyer,

Depoity Oerk.



No. 443.

IN THE

FOR THE NINTH CIRCUIT.

WM. J. BRYAN, JESSE D. CARR, WILLIAM
MATTHEWS, HENRY MILLER, AND WM. F.

HERRIN; A. N. DROWN, AND VANDERLYN
STOW, as Executors of the Last Will of W.
W. Stow, deceased,

PLAINTIFFS IN ERROR.

VS.

THE UNITED STATES OF AMERICA,
DEFENDANT IN ERROR.

Brief of Plaintiffs in Error.

JOHN T. CAREY, AND
PACE, MCCUTCHEN & EELLS,

Attorneys for Plaintiffs in Error.

Error to Circait Court of the United States,

Ninth Circait, Northern District of California.

THE STAR PRESS—JAMES H. BARRY—42t MONTG'V ST., S. F.

FSL





IN THE

United States Circuit Conrt of Appeals

FOR THE NINTH CIRCUTr.

WM. J. BRYAN. JESSIE D. CARR,
WILLIAM MATTHEWS, HEN-
RY MILLER AND WM. F. HER-
RIN, A. N. DROWN, and VAN-
DERLYN STOW, as Executors of

the Last Will of W. W. Stow.

Plaintiffs in Erfor.

\

vs.

THE UNITED STATES OF
AMERICA,

Defendants in Error.

Brief of Plaintiffs in Error.

STATEMENT OF THE CASE.

This suit is upon the official bond of the plaintiff

in error, William J. Bryan, as Postmaster at San Fran-



cisco, C«alifornia, to recover a balance of $9,399.88 due

on the mone}' order sales in said office during his

term of office. The following facts alleged in the

complaint are admitted to be true by the amended

answer:

That William J. Br\'an was Postmaster at San Fran-

cisco, California, from June 21st, 1886, to June ?)Oth,

1890. That said Bryan, as principal, and the other

plaintiffs in error as sureties, executed and delivered

the bond, a copy of which is attached to plaintiffs'

complaint marked Exhibit "A," and made apart

thereof, at the time, in the manner, for the amount,

for the purpose, upon the conditions and to the effect

as alleged in the complaint.

That on the 30th day of June, A. d. 1890, there was

due the United States upon the money order account

at the Postoffice at San Francisco, California, the sum

of 19,399 88.

That said William J. Bryan did not at the date last

aforesaid nor has he at any time since or at all, paid

said sum or an}' part thereof.

That the Treasury Department, on April 30th, 1892,

adjusted the accounts of said Br>^an as Postmaster,

and reported the said sum of $9,399.88 to be due the

United States.

That said sum has been demanded of plaintiffs in

error, but that they and each of them have neglected

and refused to pay the same or any part thereof.

That plaintiffs in error are residents of the North-

ern District of California.



The following facts alleged in the complaint are

specifically denied by the amended answer, to- wit:

" And the said plaintiff further avers tliat the said

William J. Bryan did not well and faithfully execute

and discharge the duties and trusts imposed on him

as such Postmaster, either by law or the rules

and regulations of the Postoffice Department, and

did not once in three months or oftener, when re-

quired, faithfully or otherwise render an account of

his receipts and expenditures as such Postmaster to

to the Postoffice Department in the manner and

form prescribed by tlie Postmaster General in his

several instructions to Postmasters, and did not pa}'

tiie balance of all moneys that came into his hands

in the manner prescribed by the Postmaster Gen-

eral of the United States for the time being or

otherwise.

" And the said plainfiff assigns as a breach of the

conditions of the said writing obligatory that the

said William J. Bryan, while he was Postmaster as

aforesaid, did from time to time in his official

capacity as such Postmaster, collect and receive

divers sums of money on his money-order account,

for which he neglected to render his account to the

Postoffice Department in the manner and form or

otherwise as prescribed by law; which sums of

money so received on his money-order account, and

not accounted for as aforesaid on the thirtieth day

of June, one thousand eight hundred and ninety,



" amounted to the sum of nine thousand three hun-

" dred and ninety-nine dollars and eighty-eight cents.
'^

The denials of the foregoing allegations are as

follows:

IV.

*' Defendants deny that said William J. Bryan did

not well or faithfull}^ exercise or discharge the duties

or trusts imposed upon him as sush Postmaster,

either by law or the rules or regulations of the Post-

office Department; deny that said William J. Bryan

did not once in three months, or oftener when

required, faithfully, or otherwise, render an account

of his receipts and expenditures as such Postmaster,

to the Postoffice Department, in the manner and

form prescribed by the Postmaster General, in his

several instructions to Postmasters.

" Defendants deny that said William J. Bryan did

not 2my the balance of all moneys that came into his

hands on money order account in the manner pre-

scribed by the Postmaster General; but, on the con-

trary, defendants aver that said William J. Br^^an

well and truly and faithfully exercised and dis-

charged all the duties and trusts imposed on him as

such Postmaster either by law or the rules and regu-

lations of the Postoflice Department, and did faith-

fully render an account of his receipts and expendi-

tures as such Postmaster to the Postofifice Depart-

ment, in the manner and form prescribed by tlie



Postmaster-General, in his several instructions to

postmasters, and did pay to llie United States all

moneys that came into his hands, on his money

order accounts, in the manner and form prescribed

by law and the rules and regulations of the Post-

master General to postmasters."

V.

"These defend ants deny that William J. Bryan, while

he was Postmaster at San Francisco, State and North-

ern District of California, in breach of the condi-

tions of said bond, or from time to time, or at all, in

his official capacity as such Postmaster, or at all, did

collect or receive divers or any sums of money on his

money order account, or at all, for which he neg-

lected to render his accounts to the Postoffice De-

partment, in the maiinei' and form, or manner or

form prescribed by law, or at all ; but, on the con-

trary, defendants aver that said defendant William J.

Bryan accounted for and paid over to the United

States, all money received by him, on his money

order account, while Postmaster aforesaid, and faith-

fully accounted for all money orders which he, as

Postmaster or agent, as aforesasd, received, for the

use and benefit of the said Postoffice Department.

See pages 22 and 26 of the printed Record.

By way of defense the following facts are in sub-

stance and effect set forth in the amended answer and

stand undisputed:
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That James S. Kennedy was a clerk in the Post-

office at San Francisco when Wm. J. Br3^an took

office, and continued to hold such clerkship until

some time in the spring of 1890. That said Ken-

nedy took and held said clerkship under the Civil

Service laws of the United States and tlie rules and

regulations adopted pursunnt to said law governing

the appointment, promotion and tenure of said office,

and as such clerk had charge of the money order ac-

counts and money ordei' funds of said Postoffice;

that said Kennedy, between the 5th day of January,

1890, and the 15th day of March, 1890, received, col-

lected, embezzled and converted to his own use divers

sums of the money order funds of said Postoffice,

which said several sums aggregated $9,899.88 and

is the same for which this suit is brought.

That said Kenned^' was, on the 8th day of April,

1890, indicted by the United States Grand Jury in and

for the United States District Court for the Northern

District of California for said embezzlement of said

funds, and thereafter on the 13th day of May, 1890,

was convicted of said crime.

That William J. Bryan, as Postmaster, used all the

diligence and supervisory care over said Kenned}' that

a prudent, painstaking chief offi-cer could over a sub-

ordinate officer to protect the United States, and to

secure the faithful discharge of his duties as such

clerk, and had no knowledge or intimation of the mis-

appropriation of said money order funds by said Ken-



iiedy until after said crime had -been fully consum-

mated.

That said Bryan never at any time, nor has he yet

received, said money order funds, or any part thereof

so misappropriated, stolen and embezzled by said

Kennedy, and said money order funds were lost to the

United States without the fault or negligence of said

Bryan.

That said Kennedy under the rides and regulations of

the Postoffice Department was in the custody and charge

of the money order funds of the international m07iey order

desk in said Postoffi.ce at the time said fands were embez-

zled hy him as aforesaid, and said funds never came

INTO THE HANDS OF DEFENDANT BRYAN AS POSTMASTER OR

OTHERWISE.

By way of emphasizing the fact that plaintiff in

error, Bryan, was in no manner at fault, it is alleged

in substance in the amended answer, and not denied,

that the business and work of the international money

order desk in said Postoffice had increased nearly one

hundred per cent and the clerical force was entirely

inadequate to do the work and meet the requirements

of the rules and regulations at the time said Kennedy

embezzled said funds, and that Bryan had from time,

to time, for eighteen months prior thereto, made urgent

appeals to the Postmaster-General for additional cleri-

cal help, but his appeals were ignored and denied.

That had he been furnished or permitted to employ

an adequate clerical force to keep up the work at the
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international money order desk in manner and form

required by the rules and regulations Kennedy could

not have embezzled said funds or any part thereof

without immediate detection.

See pages 24, 25 and 26, Record.

In this state of the pleadings defendant in error

interposed a demurrer to the amended answer upon

the following grounds:

That the facts therein stated were not sufficient to

constitute a defense to the cause of action set forth in

the complaint.

That the facts stated in the amended answer were

not sufficient to constitute a counter claim to the cause

of action set forth in this complaint.

The demurrer was sustained by the Court below

and judgment rendered in favor of defendant in error

as prayed for in the complaint.

Errors Relied Upon Are:

A. That the Court below erred in sustaining the

first ground of the demurrer interposed to the

amended answer, and by adjudging and deciding that

said amended answer does not state facts sufficient to

constitute a defense to the cause of action in the

plaintiffs' complaint contained.

B. That the Court below erred in sustaining the

second ground of the demurrer interposed to the

amended answer, and by adjudging and deciding that
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said amended answer does not state facts sufficient to

constitute a counter-claim to the cause of action in

plaintiffs' complaint contained.

C. That the Court below erred in giving judgment

on the pleadings in said cause against plaintiffs in

error, and that said judgn»ent is contrar}^ to the facts

as stated in the pleadings and the law of the case.

ARGUMENT.

The effect of the Demurrer to the Amended Answer

is the same as a motion for judgment on the plead-

ings.

Judgment on the pleadings ought not to have been

givei], because the allegations of the complaint that

'* the said William J. Bryan did not well and faithfully

" execute and discha.rge the duties and trusts imposed on

" him as such Postmaster * * *' and did not once

*' in three months or oftener when required, faithfully or

" otherwise render an account of his receipts and expend-

*' itures * * * and did not pay the balance of all

" mone^/s THAT came into his hands" * * *

And the further allegations of the complaint

assigning the breach of the conditions of the bond

sued on, viz.: " That the said William J. Bryan, while

" he was Postmaster as aforesaid, did, from time to

" time, in his official capacity as such Postmaster,

" collect and receive divers sums of money on his money
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" order accounts for which he neglected to render his

" accounts * ^ * which sums of mone}' so received

•• on his mone}'^ order account and not accounted for

" as aforesaid on the 80th day of June, 1890, amounted
" to the sum of $9,399.88," etc. (see Complaint,

Record, pages 5 and 6), are specifically denied by the

answer (see pp. IV and V of the Amended Answer,

pnges /.2 and 23 Record), and are also denied by the

following averment in the amended answer: "Nor
" did said Bryan at any time receive, nor has he yet

" received said m,oney order funds, or any part thereof,

" so misappropriated, stolen and embezzled by said

" Kenned}'.'' (See concluding part of pp. VI of

Amended Answer; Record, page 25, also pp. IX;

Record, page 26.)

If there is any one or more of the material allega-

tions of the complaint denied by the amended answer

the demurrer should not have been sustained nor

should judgment have been entered on the pleadings.

Judgment on the pleadings cannot be rendered in

favor of plaintiff when any of the material allegations

of the complaint are denied.

Reich vs. Rebellion Silver Mining Co., Vol. 2 Pac.

Rep., 703.

Miles vs. 31cCallan, Vol. 3 Pac. Rep., 610.

Prost vs. More, 40 Cal.. 347.

Hicks vs. Lowell, 64 Cal., 14.

If there is a denial and also new matter of defense

alleged which admits the allegations of the complaint,
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plaintiff cannot have judgment on tlie pleadings on

that account.

JVudd vs. Thompson, 84 Cal., 46.

Bolt. vs. Vandarment, 67 Cal., 332.

Martin vs. Porter, 84 Cal., 479.

Was Postmaster Bryan responsible for the malfeasance

of Clerk Kennedy by reason of the obligation arisingfrom

his official position and aside from such a bond as exists

in this case f

The answer is, no.

" Tlie general rule of official obligation, as imposed
** by law, is that the officer shall perform the duties

"of his office honestly, faithfully and to the best of

" his ability. This is the substance of all official

" oaths. In ordinary cases to expect more than this

*' would deter upright and responsible men from tak-

*' ing office. This is substantially the rule by which the

^' common law measures the responsibility of those

*' whose official duties require them to have the cus-

*' tody of property, public or private. If in any case

*' a more stringent obligation is desirable, it must be

'' prescribed by Statute or exacted by express stipu-

'' lation."

United States vs. Thomas, 15 Wall., p. 343.

Kennedy was an officer of the United States. He
held his position not by the sufferance or appoint-

ment of Bryan but under the Civil Service Law of

the United States and the rules and regulations
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adopted pursuant to said law governing the appoint-

ment, promotion and tenure of tlie office he lield.

United States vs. Hartwell, 6 Wall., 392.

Postmaster Bryan and Clerk Kennedy were both

servants of the same master and each under a per-

sonal responsibility to the Government.

Dunlap vs. Monroe, 7 C ranch., 242.

Kennedy vvas employed in the public service of the

United States. He held his position pursuant to law.

The tenure of his position was not dependant upon

that of his superior, the Postmaster. Vacating the

office of his superior and the induction into office of

another Postmaster would not have affected the

tenure of his place.

United States vs. Hartivell, supra.

Bryan, while Postmaster, had supervising control

over him, nothing more.

But it is alleged and admitted to be true: That

" Bryan as Postmaster used all the diligence and

" supervising care over Kennedy that a prudent,

" painstaking chief officer could over a subordinate

" officer to protect the United States and to secure the

" faithful discharge of his duties as such clerk and

" had no knowledge or intimation of the misappro-

" priation of said money-order funds by said Ken-

" nedy until after said crime had been consummated."

Amended Answer Record, page 25.
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It is furtlier alleged that said funds were embezzled

by Kermed^y and lost to the United States without the

fault or negligence of Bryan.

P. VII Amended Answer Record, page '25.

In speaking of the responsibility of Postmasters for

the acts of their subordinate, Judge Story in his work

on bailments says:

" If an action should be properly framed for the

" purpose of charging the Deputy Postmaster with the

" default of the clerks or servants in office under him,

"it seems that his liability' in such an action will de-

*' pend upon the question whether he has in fact been

" guilty of any negligence in not properly superintending

" them in the discharge of their duties in his office. For

" it has been held that a Deputy Postmaster is respon-

" sible onl}'- for the neglect of ordinary diligence in

" the duties of his office, which consists in the want

" of proper attention to his duties in person or by his

" assistants, if he has any, or in the want of that care

" which a man of common prudence would take of

" his own affairs. He is not, therefore, responsible for

" any losses occasioned by the negligence or delinquen-

" cies, or embezzlements of his assistants if he exercises

'• a due and reasonable superintendence over their

" official conduct and he has no reason to suspect

" them guilty of any negligence or malconduct. In

" short, such assistants are not treated as strictly his
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" private servants; but in some sort, as public officers,

-" although appointed by him.'^

Story on Bailments, sec. 463, pages 428- 9, 9Lh ed-

Schroyer vs. Lynch, 8 Watts, 453.

If this was the law when Postmasters appointed

their assistants, how mucii more unreasonable to hold

them responsible for assistants and clerks whose ap-

pointments or tenure of office they cannot control.

In speaking of the responsibility of Postmasters

Justice Story in his work on Agenc}^ says: " They are

" not responsible, either to the Government itself, or to

" third persons, for the misfeasance, or negligence, or

" omissions of duty of the sub-agents, clerks and serv-

" ants so employed under them, unless, indeed,they are

" guilty of ordinary negligence at least \w not selecting

" persons of suitable skill, or in not exercising a rea-

" sonable superintendence and vigilance over their

" acts and doings."

Story on Agency, sec. 319a, page 392- -9th ed.

To the same purport is sections 319^-321, same

author.

Lane vs. Cotton, 1 Ld. Ryan, 646.

Whitefield vs. Le Despencer, Comp, 754.

The conditions have changed since Justice Story

wrote upon these subjects. Then Postmasters ap-

pointed their clerks and assistants. Now clerks and

assistants hold their positions independently of the

Postmaster, and the promotion and tenure of their
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position is govei'iied by the Civil -Service law of the

United States. If, as stated in the text by Justice

Story, Postmasters were not responsible for the mis-

appropriation of their clerks and assistants when they

were of their own selection and appointment, how

mnch more reason there is for holding them free from

such responsibility^ under present conditions.

The case is now put on a footing likened unto offi-

cers in the Army and Nav}'.

Postmasters must take such clerks and assistants as

they find in the service. They have no power of ap-

pointment or dismissal.

They must perform their duties with the aid and

assistance of clerks and assistants stationed there and

holding their positions by the same and equal author-

ity with themselves.

But the rule applied to public officers in the Army

and Navy is that each is liable for his own acts, but

not for the misfeasance and negligence of the subor-

dinates under them, who, indeed, are not ordinarily

appointed by them, but are appointed by the Govern-

ment itself.

Storey on Agency, Sec. 322, page 398, 9th ed.

Nicholson vs. Mounsey, 15 East., 384.

Attorney-General Brewster, in a case involving the

liability of a Postmaster for the wrongful acts of his

assistants and clerks, after reviewing the law, said:

" I am of the opinion that a Postmaster is not liable

" for money appropriated by his assistants, either to
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" the party who placed it in tlie hands of the latter, or

•* to the Government." Ops. Attorney-General, page

526.

Assistant Attorney- General James N. Tyner, in

1892, had the same question under consideration and

came to the same conclusion. In the course of his

opinion to the Postoffice Department he said: " It is

" a well-settled principle of law both in England and
" the United States that the Postmaster-General, the

" local Postmasters and their assistants and clerks ap-

" pointed and sworn as require<l by law are public

" officers, each of whom is responsible for his own
" defaults, and for his oivn defaults only, and not for

" those of any of the others, although selected b}' him
" and subject to his orders (Keenan vs. Southworth, IIQ

" Mass., 473, 14 Am. Rep , 613; Lane vs. Cotton, I Ld.

" Ryan, 646; Whitefield vs. Ford Le Despencer Cowp,
•• 754; Dunlop vs. 3Iuro, 7 Cranch., U. S., 242; Bishop

•* vs. Williamson, 1 1 Me., 495), unless he has appointed
# * or" or retained unfit or improper persons

" has so carelessly conducted the affairs of his office

" as to furnish opportunity for such default." (United

States Postal Guide, May, 1892, pages 10 and 11.)

If Postmaster Bryan was not responsible for the mal.

feasance of Kennedy arising from his official position^

did he and his sureties become so by the terms and express

stipulations of the bond sued on f

Let us look to the bond for an answer. The con-

dition of the bond is as follows:
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" Now the condition of this obligation is sucli that

" if tlie said William J. Bryan shall faithfully dis-

" charge all the duties and trusts imposed on him
" either by law or by the rules and regulations of the

" Postoffice Department and faithfully once in three

" months, or oftener, if thereto required, render ac-

" counts of his receipts and expenditures * * *

" and shall pay the halance of all moneys that shall
" COME INTO HIS HANDS from postage collected * * *

" or m.oney-orders issued by him * * * and shall

" also faithfully do and perform all of the duties and
" obligations imposed upon or required of him by
" law or the rules and regulations of the Department
" in connection with the money-order business *

" * * then the above obligation shall be void,

" otherwise of force."

See copy of bond Record, pages 8 and 9.

The obligation arising from the bond because of

the conditions therein stipulated is two-fold—that

Bryan shall faithfully discharge his official duties and

that he shall pay the balance of all mone^^s that shall

come into his hands.

The contention is that tlie phrase and " shall pay

the balance of all mone3's that shall come into his

hands,^^ etc., creates an obligation to pay at all events,

and this condition is supported by the earlier decis-

ion of the United States Supreme Court. But pay

whatf All moneys that shall come into his hands, all

mone3^s received by him from the sources named in the

bond.
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The bond is the measure of his responsibility or

rather liability. "The condition of an official bond

" is collateral to the obligation or penalt3\ It is not

" based on a prior debt, nor is it evidence of a debt;

" and the duty secured thereby does not become a debt

" vniil default be made on the part of the principal.
^^

United States vs. Thomas, 15 Wall., 851.

Two things must occur, then, to make him liable-

He must receive moneys and he must fail to pa}'—be-

fore the condition attaclies.

But as we have seen Postmasters are not responsi-

ble for the negligence or malfeasance of their assist-

ants or clerks by reason of their official position, and

can only be made so by express provision of Statute

or by special contract, that is, by express stipulations

in the bond.

The contract of the surety must be strictly con-

strued in his favor. Courts see to it thathi« liability

is not enlarged be3^ond the strict letter of his under-

taking. His liability is not to be extended by impli-

cation.

Testing the conditions stipulated in the bond, the

terms used by these rules, where is there to be found

apt or sufficient language even to rest an implication

that Bryan and his sureties undertook to make good

moneys received and misappropriated b}' his clerks

and assistants, and which never came into his (Bryan's)

hands f
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In view of the fact that the law fixing his responsi-

bility officially does not hold him responsible for the

negligence and malfeasance of his clerks, we would

expect to find plain and explicit langunge in the con-

ditions of the bond, extending and enlarging his

responsibility, so as to make him and his sureties

liable for their negligence and malfeasance. It is not

in the bond that Bryan and his sureties shall pay the

balance of all moneys that shall come into his or their

hands.

Kennedy was an officer of the United States, and so

far as this case is concerned, under the admitted facts,

had charge of the mone^^ order funds and money

order accounts, and received, collected and embezzled

the moneys sought to be recovered of these plaintiffs

in error. (Amended Ans. Record, page 24.) "Nor
^' did said Bryan at any time receive, nor has he yet

*' received, said money order funds or an}' part

"thereof." (Record, page 25.)

The sureties in the obligation sued upon became

sponsors for the honesty and integrity of William J.

Bryan, and obligated themselves to pay to the Gov-

ernment all moneys " that shall come into his ha7ids

which he might fail to pay."

The liability of the sureties for the acts and embez-

zlement of Kennedy is not found in the stipulation

of the bond. It must be looked for outside of the

terms of their writing obligatory. There must be

found some statute then in force extending and en-

larging their liability beyond the express stipulations
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of the bond. Counsel foi* the Government cited and

the Court below in its opinion quotes Section 4029

R. S. U. S., n.s extending the liability of plnintiffs in

error under the bond sued on to account for moneys

received by clerks, etc.

That section authorizes Postmasters where there

are branch postoffices or stations established, to issue

or cause to be issued by any oj his assistants or clerks

IN CHARGE of branch postoffices or stations postal money

orders, payable, etc., and provides: "And the Post-

'• master and his sureties sliall, in every case, be held

" accountable upon his official bond for all moneys
' received by him or his dksig'nated assistants or clerks

*' in charge of statioiis from the issue of money orders

" and for all mone3's which may come into his or

" THEIR hands, or be placed in his or their custody by

" reason of the transaction by them of money order

*' business."

It is evident that the bond sued on in this case in

the form executed did not cover assistants and clerks

in charge of stations and branch yostoffices, and but for

the Statute neither the Postmaster nor his sureties

would have been accountable for moneys misappro-

priated by them.

This is the only Statute cited by counsel for the

Government and is the only one I am aware of ex-

tending]; the conditions stipulated in the Postmaster's

bonds and holding them and their sureties account-

able for moneys received by assistants and clerks.

J
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But this section only applies to assistants and clerks

DESIGNATED hy Posttriastei's and put in charge of branch

j)Ostnffices or stations. It is evident Congress concluded

that under the general form of Postmasters' bonds

that Postmasters and their sureties were not liable for

moneys received by assistants and clerks else why so

declare by Statute?

In extending the liability, the Statute limited it to

assistants or clerks designated by postmasters and in

in charge of branch postoffices or stations.

It gave Postmasters the right to select those they

should become accountable for.

It appears as a fact in this case that Kennedy was

not a cleric or assistant in charge of a branch 'postoffice or

station, but was a clerk in the postoffice at San Fran-

cisco, and that he was not designated by the Postmaster,

plaintiff in error Bryan, but held his position through

and by reason of the Civil Service laws and the rules

and regulations governing the appointment, promo-

tion and tenure of said clerkship. (See p. VI Amended

Answer, Record, page 24.)

As if pointing the limited construction I claim

should be given to the phrase "all moneys that shall

come into his hands," used in the forms of Post-

masters' bonds, the statute just cited treats the words

" his hands " as meaning the hands of the person of

the Postmaster—that is, moneys in his personal con-

trol—for in extending the liability under Postmasters'

bonds it provides for " all moneys which may come into
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HIS or THEIR hands or be placed in his or their cus-

tody."

It is alleged as a fact in the amended answer, that

Kennedy was in charge of the money-order accounts

and money-order funds and that lie embezzled the

funds for which this suit was brought.

Section 4046 R. S. U. S., under which he was con-

victed, recognizes the personjil possession of moiie^'-

order funds by clerks, assistants, etc., as distinguished

from the possession b}^ the Postmaster.

The funds embezzled were in the hands of Kennedy

and not in the hands of Bryan.

They were intrusted to Kennedy by the rules and

regulations of the Department and the law recognized

an independent trust in him.

Section 4046, supra, provides: " Every Postmaster,

" assistant, clerk, etc., employed in or connected with

" the business or operations of any money-order

" office who converts to his own use '* '* any por-

" tion of the mone^^-oi'der funds shall be deemed

" guilty of embezzlement '^^ * and any failure to

" pay over or produce any money-order funds in-

*' TRUSTED to such person shall be taken as jj^ima facie

" evidence of embezzlement," etc.

The contract of the surety must be strictly con-

strued in his favor. His obligation is volvintary,

without any consideration moving to him, without

benefit to him, entered into for the accommodation of

his principal; and Courts see to it that his liabilities
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thus incurred are not enlarged heyond the strict letter of

his undertalcing. He has the right to stand upon the very

terms of his contract.

Attderson vs. Bellinger, 13 Am. St. Rep., 47.

Miller vs. Stewart, 22 U. S. (9 Wheat.). 701.

United States vs. Boyd, 40 U. S. (15 Pet.), 208.

Ill the case last cited the Court say: " This Court,

'' in Miller vs. Stewart (9 Wheat.), 702. held that the

*' liability of a surety is not to be extended, by impli-

*' cation, beyond the terms of his contract; that his

" undertaking is to receive a strict interpretation, and

" not to extend beyond the fair scope of its terms, and

" the whole series of authorities proceeded on this

*' ground."

The question presented in the case of Harrar vs. U.

S., 5 Pet., 37o, was whether the bond covered past

dereliction, and the Court holding that it did not,

said, "If the contract is intended to cover a past

'' dereliction, tlie bond sliould have been made retro-

^' spective in its languai^e.''

So we contend if the bond in suit was intended to

cover delinquences of clerks, assistants, and others

connected with the Postoffice over whose appoint-

ment, designation for duty, promotion or tenure of

office Bryan had no control, then it shouhl have been

so nominated on the bond.

Smith vs. U. S., 2 Wall., 235.



24

I do not contend but that the liability of Bryaii

and his sureties might have been so enlarged by spe-

cial contract stipulated in the bond, or by statute as

to cover the case at bar, but 1 contend it was not done.

The mere defining iiis duties without more cannot

be regarded as enlarging, or in anyway affecting his

responsibility.

U. S. vs. Thomas, 15 Wall., 345.

The case at bar is not that the money was stolen

from Bryan, as in the cases of United States vs. Prescott,

3 Howard, 57S, or United States vs. Dashiels, 4 Wall.,

185, or of United States vs. Keeler, 9 Wall., 83, where

the money was voluntarily paid over to a creditor of

the Government without authority; or of United States

vs. Boyden, 13 Wall., 17, where a receiver of public

moneys was violently robbed, or United States vs.

Bevans, 13 W^iU., 56, where a receiver of public

moneys had moneys forcibly taken from him by

agents of the Confederate States, nor yet of United

States vs. Thomas, 15 Wall., 337, where the public

enemy seized and forcibly took the public moneys

from him. In each of these cases there was no ques-

tion but that the moneys had come into the hands of

the officers, and were taken from them either by theft,

robbery or by force of a public enemy.

It is true in the case at bar that the theft by Ken-

nedy is set forth as a defense, but it presents a two-

fold purpose—to show that the moneys never came

J
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into the hands of Bryan and tliat Kennedy was

an officer of the United States, intrusted with the

moneys by authority of law, and while rightfully

in possession of them and before accounting to Bryan

for them, appropriated them to his own use—em-

bezzled them.

Respectfully submitted,

JOHN T. CAREY,
Attorney' for Plaintiffs in Error.
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The sole question presented to the Court in this case is,

Does the embezzlement of money f/rder funds hy a Postoffice

clerk', appointed and acting under Civil Service rules, relieve

the Postmaster, even though free from negligence himself, from

responsibility and liability to the Government upon' his bond,

or virtute officii, for the money thus misappropriated?

The theories upon which rest the responsibility and

liability of public officers for embezzled or stolen funds



entrusted to their possession or supervision are well

stated in

Mechem on Public Officers, Sections 297-301, 912.

" Section 297. Liability of Sureties for Loss of

" Funds. — The liability of the principal, and conse-

" queutly of his sureties, for a loss of the public funds

" by the principal without intentional wronj> upon his

" part, is a question of great interest and importance, but

" one upon which the authorities are in conflict.

" The undertaking of the principal, and of his sureties

'• for him, that he will faithfully perform the duties of his

" office includes, either expressly or impliedly, that he

" will duly pay over the public funds which come into his

" hands. The question therefore arises, what loss of the

'' public funds can excuse him and his sureties from this

'' undertaking.

"And as obviously no loss can excuse them which is

" based upon the officer's own negligence or default, the

"question becomes narrowed to this: What loss occur-

" ring without his negligence or default will excuse

" them?
" In respect of this question, four theories, at, least,

" have prevailed. Thus

—

" Section 298. Same subject—One view.—1. One view
" is based upon the strict language of the bond. The offi-

" cer having bound himself and his sureties, without

" reservation or qualification, by the express terms of his

" bond that he will duly deliver and pay over the public

" funds which come into his hands, tlm ohliffatmi Umn
" ^only he met or discharged hy makinf/ such delivery or pay-

" 'ment,' and that, having Jwnnd himself hy his solemn agree-

" Tttent to do this act, he must he 'held liable for its non-perform-



^* ^anee, though it is rendered impossible hy events over which he

*' 'had no eontroJ.^ If the parties lutd desired creniption in a

" given eontingency, it should have been 'so nominated in the

" 'bond:

"Section 299. Same Subject—Second view.—2. A
" second view, somewhat analogous to the last, is based

" upon the requirements of the public policy. 'Public

*' 'policy: says McLean, J., 'requires that every depositary of

^' 'the public money should be held to a strict aceountahility:

" Not only that he should exercise th£ highest degree of vigi-

*' lance, but that 'he should keep safehf the moneys which come

" to his hands. Any relaxation of this condition would
" open door to frauds which might be practiced with

" impunity. A depositary would have nothing more to do

" than to lay his plans and arrange his proofs, so as to

" establish his loss without laches on his part. Let such

" a principle be applied to our Postmasters, Collectors of

" the Customs, receivers of public moneys, and others

" who receive more or less of the public funds, and what
" losses might not be anticipated by the public? No such

" principle has been recognized or admitted as a legal de-

" fense. And it is believed the instances are few, if in-

" deed any can be found, where any relief has been given

" in such cases by the interposition of Congress.

"As every depositary receives the office with a full

" knowledge of its responsibilities, he cannot, in case of

" loss, complain of hardship. He must stand by his bond
" and meet the hazards which he involuntarily incurs.

" Section 300. Same Subject—A Third View—3. A
" third view is based upon the assumption that, by force of

" the statutes governing the subject, the officer becomes,

" in effect, the debtor of the public. His liability, thrrrfore,

" becomes absolute, and, like other debtors, he is not relieved



" from liahiUty hcc-aiise he is so unfortMnate as to lose, though

" by unavoidable accident, the money with which he expected to

" tnaAf payment. In legal effect, he is not a mere bailee, but he

" loses his own money, and cannot, therefore, call upon the

*' public to bear the loss.

" These views all lead obviously to the enforcement of

an exceedingly strict liability.

"Section 301. Same Subject.~A Fourth View—4. But
" another view, less stringent, and, in the opinion of the

" writer, more consonant with reason and justice, has also

" met with favor, aWunigh tlie cases which maintain it are

" few.

" By this view the officer is regarded as standing in the

" position of a bailee for hire, and bound, virtute officii, to

" 'exercise good faith and reasonable skill and diligence

" 'in the discharge of his trust, or, in other words, to bring

" 'to its discharge that prudence, caution and attention

" 'which careful men usually exercise in the management
" 'of their own affairs,' but 'not responsible for any loss

" 'occurring without any fault on his part.'

"The statute may, of course, impose, or the officer may himself

" assume, a more onerous responsibility, but in the contemp-

" lation of this theory, a greater liability does not result

" from the simple undertaking to faithfully discharge the

" duties of the office.

" Section 912. Extent of Liability Under Statutes and

" Bonds, and Excuses for Defaults.

—

But the nature and ex-

" tent of the liahility in this respect is usually prescribed by

" express statutes, and bonds are required to secure the faithful

" performance of the duty. In determining the extent of the

" liability, therefore, regard must be had to these instru-

" ments which declare it.



" Under some of these statutes, the money becomes,

" upon its payment to the officer, in legal effect his money,
" and he becomes a debtor to the public for the amount of

" it. In such a case it is obvious that his liability is abso-

" lute, and, like any other debtor, he must repay although

" he may have been so unfortunate as to lose and be de-

'' prived of the money, without his fault."

" In most cases, however, it is made the duty of the of-

'' ficer, either by the terms of the statute prescribing his

" duties, the performance of which the bond, in general

'' terms, is given to secure, or by the very language of the

" bond itself, to safely keep the public funds which come
" into his hands, and to pay them over according to law.

" In a few instances it is further provided that they shall

"' be deposited in a certain manner or shall be kept in

" certain safes or other receptacles provided bv the pub-

" lie; in which cases the officer who complies with the re-

'' quirements is relieved from liability.

" But except in such instances, the officer^s liability is,

" accordinfi to the great majority of the decisions, held to he

** fixed by the terms of the statute or the language of tJie bond,

" and he is regarded not as a mere bailee, but as one who, by the

"• terms of his undertaking, has incurred a fixed and absolute

'' liability to keep the money safe at all hazards.

" Thus a county or township Treasurer or other re-

" ceiver of public moneys is not discharged from liability

" by the failure of a bank in which he had deposited the

" funds, though he was guilty of no negligence in ascer-

" taining its financial condition, and although the county

" provided no safe place for its deposit; or by being vio-

" lently robbed of it; or by its being stolen from the

" county safe, without any lack of care on his part; or by

" the destruction of the money, without his fault.



6

" In a few cases, however, this absolute liability has

" been denied, and the officer has been held to be excused
" by the act of God or the public enemy, or by losses oc-

" curring without fault upon his part."

The bond of plaintiff in error Bryan and his sureties

provides, in part:

" That if the said William J. Bryan shall faithfully dis-

" charge all the duties and trusts imposed upon him ei-

" ther by law or the rules and regulations of the Post-

" office Department, and faithfully, once in three months,
" or oftener, if thereto required, render accounts of his re-

" ceipts and expenditures, as Postmaster, to the Post-

" office Department, in the manner and form prescribed

" by the Postmaster General, and shall pay the balance

" of all moneys that shall come into his hands, from
" * * * money orders * * * in the manner pre-

*' scribed by the Postmaster General for the time being,

" and shall keep safely, without loaning, using, deposit-

" ing in other banks or exchanging for other funds than

" as allowed by law, all the public money collected by

" him, or otherwise at any time placed in his possession

" and custody, till the same is ordered by the Postmaster

" General to be transferred or paid out ; and when such

" orders for transfer or payment are received, shall faith-

" fully and promptly make the same as directed; and

" shall also faithfully do and perform all of the duties

" and obligations imposed upon or required of him by law

" or the rules and regulations of the Department, in con-

" nection with the money-order business; • * and

" moreover, shall faithfully account with the United

" States in the manner directed by the said Postmaster

" General for all moneys, * * money-orders * * *



'' which be, as Postmaster, or as agent and depositary

" as aforesaid, shall receive for the use and benefit of the

•' said Postoffice Department, then the above obligation

*' shall be void; otherwise, of force."

It may be here observed, in passing, that it is idle for

plaintiffs in error to contend that their amended answer

unequivocally denies one or more material allegations in

the complaint, inasmuch as the context shows exactly the

extent of such denial and the scope and significance

which the pleader expected would be placed thereon.

Had these denials been unqualified, issues of fact w^ould

have been presented by the pleadings which would have

necessitated a trial.

What are these denials? Plaintiffs in error deny that

Bryan did not execute and discharge well and faithfully

the duties and trusts imposed on him as Postmaster, and

did not account for an^^pay to the Government the bal-

ance of all moneys that came into his hands; but admit

that his money-order clerk embezzled the funds, set forth

in the complaint. The denials are so far qualified by the

admission that issues of law, rather than of fact, are

raised.

The answer was framed and worded, and plaintiffs in

error were content to rest their case upon the theory that

the receipt of money by an employee of the Postoffice was

not a receipt by his superior officer, the Postmaster, and

the embezzlement of such money b^^ the former did not

make the latter liable therefor upon his bond or other-

wise; and the pleading will certainly be construed all to-

gether, and not in isolated portions.
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The law reads that a Postmaster's bond, where his of-

fice is designated as a money-order office, " shall contain

an additional condition for the faithful performance of

all duties and obligations in connection with the money-

order business."

U. S. K. S., Section 3834.

The Postal Laws and Regulations (ed. 1887), Sections

462-464, in force during Mr. Bryan's term of office, pro-

vide for allowances for clerk hire in the money-order serv-

ice, and the Postmaster's responsibility for such clerks.

It is further provided, in

U. S. R. S., Section 4029, that:

" The Postmaster of every city where branch Post-

" offices or stations are established and in operation, sub-

" ject to his supervision, is authorized, under the direc-

'^ tion of the Postmaster General, to issue, or to cause to

" be issued, by any of his assistants or clerks in charge of

" branch Postoffices or stations, postal money-orders, pay-

" able at his own or at any other money-order office, or at

'• any branch Postoffice or station of his own, or of any

" other money-order office, as the remitters thereof may
" direct; and the Postmaster and his sureties shall, in every

*' case, he held aeeountaUe upon his official bond for all moneys

" reeeirtd hy him. or his desigruited assistants or clerks in

" charge of stations, from the issue of money orders, and for all

" moneys irhich may come into his or their hands, or he placed

" in his or their custody hy reason of the transaction hy them of

" money order business.
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The Act of March 3, <[83 (22 U. S. Stats, at L., 528),

Section 4, enacts, in part:

" That the salaries of Postmasters, as fixed by law,

" shall be deemed and taken to be full compensation for

" the responsibility and risk incurred, and for the per-

" sonal services rendered by them as custodians for the

" money-order and other funds of the Postoffice Depart-
" ment."

This law was in force when Mr. Bryan was Postmaster,

and his salary covered just such a risk as he is now seek-

ing to avoid.

The foregoing statutory law surely indicates that Con-

gress contemplated Postmasters should be held liable for

all money-order funds regularly coming either into their

possession or that of their subordinates; and the bond in

this case exacted for the faithful performance by Mr.

Bryan of his duties as Postmaster at San Francisco, Cal.,

is clearly in accordance with law.

Plaintiffs in error contend, in effect, that the principal

and sureties upon the bond in question cannot be held

liable to the Government because:

(1) The Postmaster was guilty of no negligence;

(2) The embezzled funds did not actually and physi-

cally come into his hands; and

(3) He did not select the money-order clerk, as the lat-

ter held office under the Civil Service.

The generally accepted authorities do not consider such

reasons sufficient to excuse a public officer for the culp-
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able acts of bis subordinates, especially iu view of the

bond which the law requires the officer shall give to the

Government. The act of the money-order clerk was

civiliter the Postllflster's act; nor does it matter how the

former secured his position. When the Postmaster vol-

untarily undertook to assume the duties of his office he

was presumed to know the law governing the appoint-

ment of his subordinates, and he thereby accepted and

made the money-order clerk his agent in the performance

of the public business relating to that particular depart-

ment. He therefore cannot now be heard to say that

Kennedy's position as such clerk was so far independent

of his, as Postmaster, that the latter was not responsible

for the former's embezzlment.
A

Public policy, the language of the bond, and the rela-

tions assumed between the Government and its officers

dictate that only the acts of God or the public enemy

shall excuse a public official entrusted with the care and

handling of public funds from liability arising from loss

incurred either by himself or his subordinates; and the

Supreme Court of the United States, as well as the Circuit

Court of this circuit, the lattery in two instances at least,

have held such officers to a rigid responsibility.

Before referring to these cases it may be well to here

observe that Story on Bailments, Sections 463. 620. the

same author on Agency, Sections 319, seq., and the opin-

ion of the Assistant Attorney General for the Postoffice

Department, relied upon by the learned counsel for

plaintiffs in error to sustain their case, are based upon
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some English and scattering American decisions, and

upon the case of

Dunlop vs. Munroe, 7 Cranch., 242,

all of which, as far as we are aware, purport to define the

liability of a public officer at common law to a third permn

for the nonfeasance or misfeasance of an inferior officer

of the same department, but not the liability of an

officer for similar acts to tlie Government upon his hand or

under the statute. Herein lies the distinction which these

authors have failed to observe. Otherwise their opinions

are irreconcilable with later authoritative decisions.

In the case of

U. S. vs. Prescott et al., 3 How., 578,

the opinions of the Judges of the Court below were op-

posed on this question, namely:

" Does the felonious stealing, taking and carrying away
" the public moneys in the custody of a receiver of public

" moneys, without any fault or negligence on his part,

" discharge him and his sureties, and is that a good and
" valid defense to an action on his official bond?"

The bond sued upon was practically the same as that

here involved.

Said the Court, speaking through Mr. Justice McLean

(pp. 587-589):

" This is not a case of bailment, and, consequently, the

" law of bailment does not apply to it. The liability of

" the defendant, Prescott, arises out of his official bond,

" and principles which are founded upon public policy.

" The conditions of the bond are, that the said Prescott
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" has 'truly and faithfully executed and discharged, and
" ' shall truly and faithfully continue to execute and dis-

" * charge, all the duties of said oflftce' (of receiver of pub-

"lie moneys at Chicago), 'according to the laws of the
**

' United States; and moreover has well, truly and faith-

" ' fully, and shall well, truly and faithfully, keep safely

" ' without loaning or using, all the public moneys col-

" 'lected by him, or otherwise at any time placed in his
"

' possession and custody, till the same had been or

" ' should be ordered, by the proper department or officer

" ' of the Government, to be transferred or paid out; and
*'

' when such orders for transfer or payment had been or

" ' should be received, had faithfully and promptly made,
" ' and would faithfully and promptly make, the same, as
"

' directed,' etc.

" The condition of the bond has been broken, as the de-

'•'fendant, Prescott, failed to pay over the money received

" by him, when required to do so; and the question is,

" whether he shall be exonerated from the condition of

" his bond, on the ground that the money had been stolen

" from him.

"The objection of this defense is, that it is not within

" the condition of the bond; and this would seem to be
" conclusive. The ctmtract was entered into on his part, and
" there is no allef/ation of failure mi tJie part of the Govern-

" ment ; hoic, then, can Prescott he discliarffed from his bond?

" He Jmew the extent of his obligation, ichen he entered into it,

" and he has realized the fruits of this obligation by the enjoy-

'^ ment of the offiec. Hhall he be discharged from liability con-

" trary to his own express undertaking f There is tw prim-ipk

" on which such a defense can he sustained. Tlie obligation to

" keep safely the public money is absolute, without any condi-

" tion, express or implied : and nothing but the payment of ity

*' ichen required, can discharge the bond. * * * *



"Public policy requires that every depositary of the

" public money should be held to a strict accountability.

" Not only that he should exercise the highest degree of

" vigilance, but that 'he should keep safely' the moneys
" which come to his hands. Any relaxation of this con-

" dition would open a door to frauds, which might be
" practiced with impunity. A depositary' would have
" nothing more to do than to lay his plans and arrange
" his proofs, so as to establish his loss, without laches on
" his part. Let such a principle be applied to our Post-

" masters, Collectors of the Customs, receivers of public

" moneys, and others who receive more or less of the pub-
*•'

lie funds, and what losses might not be anticipated by
" the public ! No such principle has been recognized or

" admitted as a legal defense. And it is believed the in-

'' stances are few, if, indeed, any can be found, where any
" relief has been given in such cases by the interposition

" of Congress.

"As every depositary receives the office icith a full knowledge

"'
of its responsihilities, he cannot, in case of loss, complain of

'" hardship. He must stand hy his hemd, and meet the hazards

" ichich he voluntarily incurs.

" The question certified to us is answered, that the de-

" fendant, Prescott, and his sureties, are not discharged

" from the bond, by a felonious stealing of the money,

" without any fault or negligence on the part of the de-

" positary; and, consequently, that no such defense to the

" bond can be made."

See further, on the general subject of liability upon of-

ficial bonds:

Notes in Lawyer's edition to U. S. vs. Giles, 9

Cranch., 212; and to
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Postmaster General vs. Early, 12 Wheat., 136.

In the case of

U. S. vs. Morgan et al., 11 How., 154,

the Government sought to enforce a pecuniary liability

upon the bond of a Collector of Customs for the District

of Mississippi, arising from the theft of certain canceled

Treasury notes, before leaving the Collector's agent for

transmission to Washington through the Postoffice De-

partment, and the subsequent re-use of some of these

notes in paying duties upon imported merchandise at the

same place.

The Court, speaking through Mr. Justice Woodbury,

adhered to the principles enunciated in the case just

quoted, and said:

" The argument which has been pressed to exonerate

" him, even from this extent of liability, rests on an erro-

" neous impression that he was acting as a bailee, and
" under the responsibilities of only the ordinary diligence

" of a depositary as to the canceled notes, when in truth

'' he was acting under his commission and duties by law,

'* as Collector, and under the conditions of his bond. The
" Collector is no more to be treated as a bailee in this case

" than he would be if the notes were still considered for

" all purposes as money.
" He did not receive them as a bailee, but as a collect-

" ing officer. He is liable for them on his bond, and not

" on any original bailment or lending.

"And if the case can be likened to any species of bail-

" ment in forwarding them, by which they were lost, it is

" that of a common carrier to transmit them to the Treas-

" ury, and in doing which he is not exonerated by ordi-
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" nary diligence, but must answer for losses by larceny

" and even robbery. (2 Salk., 919; 8 Johns., 213; Angel
" on Carriers, Sections 1, 9.)

Again, tlie Supreme Court, in the case of

U. S. vs. Keehler et al., 9 Wall., 83,

in holding that the acts of the Confederate Congress and

order of its Postoflfice Department did not excuse a Post-

master in a Southern State, during the War of the Re-

bellion, for parting with the possession of funds of the

P^ederal Government then in his hands, reiterated the

foregoing views, saying, through Mr. Justice Miller:

" But this Court has decided more than once that in an
" action on the official bonds of such officers the right of

" the Government does not rest on the implied contract

" of bailment, but on the express contract found in the

" bond, to pay over the funds. And on this principle it

" was held in U. S. vs. Prescott, 3 How., 578, that a plea

" which averred positively that the money was stolen

" from the officer, without any fault or negligence on his

" part, was no defense. It would be difficult to find a

" stronger case for relief from a contract to keep safely

" and pay over the public money than this. But the Court

" held that the contract was one which the defendant had volun-

" tarily undertaken, and ichich he must at his own peril per-

" form. This ruling was repeated in U. S. vs. Dashiel, 4

" Wall., 185; also in U. S. vs. Morgan, 11 How\, 162. Such

" was the law as declared by this Court long before the

" rebellion broke out, and however hard it may be in some
" of its aspects, the Court has no option but to act on it.

" But Congress seems not to have been inattentive to
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" the injustice which the rule might work in some eases,

" and has, by the Act of April 29, 18G4 (13 Stat, at L.. «2),

" provided for the relief of Postmasters situated like de-

" fendant, who have manfully done their duty. That Act
•' provided that in all cases where loyal Postmasters have
•' been robbed by Confederate forces or rebel guerrillas,

" without fault or neglect of such Postmaster, the Post-

" master General may credit them in settlement with the

"amount lost by the robbery; and if the officer had
" settled and paid the amount before the law was passed,

" it should be paid back to him. And by the Act of March
" 3, 1865, the relief is extended to losses by any armed
" force whatever, either by robbery or burning. These
" statutes recognize the rule laid down by this Court,

" and provide for such exceptions as can be brought
" within their terms. For other cases, which present pe-

" culiar claims for relief, as this may do if it shall be

" shown that the claim of Clemmens would be a just sub-

" sisting demand against the Government but for this

" payment, the parties must resort to Congress. The
*' Court is not authorized to make other exceptions than

" those made by the statutes."

Where a receiver of public moneys had given a bond

similar to that here in question for the faithful perform-

ance of his duties as required by law, proof that he had

been robbed of the public money received by him was

held no defense to a suit on such bond, in the case of

Boyden et al., vs. U. S., 13 Wall., 17.

The Court there said that his liability was to be meas-

ured by his bond; and where that binds him to pay the

money a cause which renders that impossible constitutes
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no defense. Said Mr. Justice Strong, in delivering the

Court's opinion

:

" Were a receiver of public moneys, who has given

" bond for the faithful performance of his duties as re-

*' quired by law, a mere ordinary bailee, it might be that

'' he would be relieved by proof that the money had been

" destroyed by fire, or stolen from him, or taken by irre-

" sistible force. He would then be bound only to the ex-

^' ercise of ordinarj^ care, even though a bailee for hire.

" The contract of bailment implies no more, except in the

" case of common carriers, and the duty of a receiver,

" virtute officii, is to bring to the discharge of his trust

" that prudence, caution and attention which careful men
" usually bring to the conduct of their own affairs. He
" is to pay over the money in his hands as required by
*'• law, but he is not an insurer. He may, hoivever, make him-

" self ail insure?- htj ejppress contract, and this he does when he

*•' hinds himself in a penal bond to perform the duties of his

" office tcithout exception. There is an estahUsli>ed difference

" heftreen a duty created merely hy law and one, to which is

" added the ohligation of an express undertahing. The law

"does not compel to impossibilities; but it is a settled

" rule that if performance of an express engagement be-

" comes impossible by reason of anything occurring after

" the contract was made, though unforeseen by the con-

" tracting party, and not within his control, he will not

"be excused. (Met. Cont., 213; The Harriman, 9 Wall.,

" 161.) TJie rule has been applied rigidly to hands of public

" officers intrusted uyith the care of public money. Such bonds

" have almost invariably been construed as binding the obli-

" gators to pay the money in their hands when required by law,

" even though the money may have been lost icithout fault on

" their part.'^



18

The Court then distinguishes cases supposing? to hold

to the contrar3% and shows that where third persons are

involved a different rule of liability exists than where the

relation exists between the Government only and its

officers.

The Court approves of the doctrine laid down in the

foregoing cases from which quotations have been made,

finally saying:

"Applying it to the case now in hand, it makes it clear

" that the evidence offered by the defendants, tending to

" prove that the receiver had been robbed of the public

" money received by him, w^as rightly rejected as consti-

" tuting no defense to the suit on the receiver's bond. It

" is true that in Prescotfs case the defense set up was that

" the money had been stolen, while the defense set up
" here is robbery. But that can make no difference, unless

" it be held that the receiver is a mere bailee. If, as we
" have seen, his liability is to be measured by his bond,

" and that binds him to pay tlie money, tJien the muse
" which renders it impossible for him to pay is of no import-

" ance, for he has assumed the risl: of it.'^

The Supreme Court, in the case of

U. S. vs. Thomas et al., 15 Wall., 337,

somewhat limited the doctrine formerly established

by it in such class of cases as to excuse a public

officer and his sureties from liability upon an official

bond for loss arising from the act of God, or the public

enemy, without any neglect or fault of such officer. So,

where the rebel authorities, during the War of the Re-
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bellion, forcibly seized public moneys in the officer's

hands, the Court held that there was no liability upon the

bond, which was in the usual form. The Court said,

speaking through Mr. Justice Bradley:

" The Acts of Congress with respect to the duties of

" collectors, receivers and depositaries of public moneys,

" it must be conceded, manifest great anxiety for the due
" and faithful discharge by these officers of their respons-

" ible duties, and for the safety and payment of the

" moneys which may come to their hands. They are ex-

'' pressly required to keep safely, without loaning, using,

" depositing in banks, or exchanging for other funds than

" as specially allowed by law, all the public money col-

" lected by them, or in their possession or custody, till or-

" dered by the proper department or officer to be trans-

" ferred or paid out; and where such orders for transfer

^' or payment are received, faithfully and promptly to

" make the same as directed. (9 Stat, at L., 69, Section 9.)

" To obviate all excuse for casual losses, it is provided

" that they shall be allowed, under the direction of the

" Secretary of the Treasury, all necessary additional ex-

" penses for clerks, fireproof chests or vaults, or other

*' necessary expenses of safe keeping, transferring and
" disbursing said moneys (9 Stat, at L., Section 13). And
'' it is expressly made embezzlement and a felony, for an

" officer charged with the safe keeping, transfer and dis-

" bursement of the public moneys, to convert them to his

" own use, or to use them in any way whatever, or to loan

" them, deposit them in bank, or to exchange them for

" other funds except as ordered by the proper department

" or officer. (9 Stat, at L., Section 16.) Every receiver of

" public money is required to render his accounts quarter-
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" yearly to the proper accounting officers of the Treasury,

" with the vouchers necessary to the prompt settlement

" thereof, within three months after the expiration of

" each quarter, subject, however, to the control of the

'^ proper department. (3 Stat, at h., 723, Section 2.) Be-

" sides this, all such officers are required to give bonds
'^ with sufficient sureties for the due discharge of all these

" duties. (1 Stat, at L., 705; 2 Stat, at L., 75; 9 Stat, at

" L., 60, 61, etc.) And upon making default and being

" sued, prompt judgment is directed to be given, and no

" claim for a credit is to be allowed unless it has first been

" presented to the accounting officers of the Treasury for

" examination and disallowed, or unless it be shown that

" the vouchers could not be procured for that purpose, by
" reason of absence from the country, or some unavoid-

" able accident. (1 Stat, at L,, 514, Sections 3, 4.)

" These provisions show that it is the manifest policy of

" the law to hold all collectors, receivers and depositaries

" of the public money to a very strict accountability. The
" legislative anxiety on the subject culminates in requir-

" ing them to enter into bond with sufficient sureties for

" the performance of their duties, and in imposing crim-

" liial sanctions for the unauthorized use of the moneys.

" Whatever duty can be inferred from this course of legis-

" lation is justly exacted from the officers. No ordinary

" excuse can be allowed for the non-production of the

" money committed to their hands. Still they are noth-

" ing but bailees. To call them anything else, when they

" are expressly forbidden to touch or use the public

" money except as directed, would be an abuse of terms.

" But they are special bailees, subject to special obliga-

" tions. It is evident that the ordinary law of bailment

" cannot be invoked to determine the degree of their re-

J
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" sponsibility. This is placed on a new basis. To the ex-

" tent of the amount of their official bonds, it is fixed by
" special contract; and the policy of the law as to their

" general responsibility for amounts not covered by such
" bonds may be fairly presumed to be the same. In the

" leading case of the United States vs. Prescott, 3 How., 587
" (which was an action on a similar bond to that now un-

''der consideration), the Court say: 'This is not a case of
"

' bailment, and consequently the law of bailment does
"

' not apply to it. The liability of the defendant, Pres-

" ' cott, arises out of his official bond, and the principles
'

' which are founded on public policy.' After reciting the

" condition of the bond, the Court adds, with a greater

" degree of generality, we think, than the case before it

"required: 'The obligation to keep safely the public

" ' money is absolute, without any condition, express or

" ' implied; and nothing but the payment of it, when re-

" ' quired, can discharge the bond.'

" This broad language would seem to indicate an opin-

" ion that the bond made the receiver and his sureties

" liable at all events, as now contended for by the Govern-

" ment. But that case was one in which the defense set

" up that the money was stolen, and a much more
' limited responsibility than that indicated by the above

" language would have sufficed to render that defense

" nugatory. And as the money in the hands of a receiver

Ms not his; as he is only the custodian of it; it would
" seem to be going very far to say that his engagement to

" have it forthcoming was so absolute as to be qualified

" by no condition whatever, not even a condition implied

" in law. Suppose an earthquake should swallow up the

" building and safe containing the money, is there no con-

" dition implied in the law by which to exonerate the re-

" ceiver from responsibility?
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" We do not question the doctrine so strongly urged by
" the counsel for the Government, that performance of an
" express contract is not excused by reason of anything
" occurring after the contract was made, though unfore-

" seen by the contracting party, and though beyond his

" control—with the qualification, however, that the thing
" to be done does not become physically impossible; as,

" to cultivate an island which has sunk into the
•» QiZkO * St ^f

" It is contended that the bond, in this case, has the ef-

" feet of such a special contract, and several cases of ac-

" tions on official bonds have been cited to support the

" proposition. * * * It must be conceded that the

" language used by the Court, not only in the case already

" referred to, but in some of the other cases cited, seems
" to favor the rule contended for. But in none of them
" was the defense of overruling necessity interposed.

" They were all cases of alleged theft or robbery, or some
" other cause of loss, which would have been insufficient

" to exonerate a common carrier from liability. They all

" concur in estahUshing one point, however, of much import-

'• ance, that a bond irith an tinqvalified condition to account for

" am,d pay over public moneys enlarges the implied ohligation of

" the receiving officer, and deprives him of defenses ichich are

'' available to an ordinary bailee; but they do not go the

" length of deciding that he thereby becomes liable at all

"events; although expressions looking in that direction,

" but not called for by the judgment, may have been

'' used. * * » *

" It is unnecessary to examine the cases further in de-

" tail. It appears from them all (except, perhaps, the

" New York case) that the official bond is regarded as laying

" the foundation of a more stringent responsibility npon col-
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" kvtors and rcvcivcrs of public inoncys. It is referred to as a
'• .special contract, by tiiiich they aatmnw additional obliyations

" icitli regard to the safe keeping and payment of those moneys,
*' and as an indication of the policy of the law with reyard to

" tlie nature of their responsibility. But, as before remarked,
" tlie decisions themselves do not go the length of making
" them liable in eases of overruling necessity."

The Court's attention is finally called to the recent case

of

U. S. vs. Zabriskie et al., 87 Fed, Rep., 714,

where the decision was rendered by Judge Hawley, sit-

ting in the United States Circuit Court for the District of

Nevada. It was there held that, under the statute, the

melter and refiner in the Mint at Carson City, Nev., was
liable upon his official bond for the embezzlement of his

assistant, though not committed through any fault of the

former. Said the learned Judge:

" How can the melter and refiner be discharged from
" his bond? He and his sureties knew the extent of his
" obligation when he entered upon the duties of his office.

" The obligation to faithfully and safely keep the bullion, gold
" and silver metals, the property of the Government, committed
" to his charge by the Superintendent of tJie Mint, is absolute,

" without any condition ichatever; and Ji€ cannot relieve him-
'' self from this duty until the same Hs returned to the Superin-
" 'tendent, and the proper voucher obtained,' unless, as is held in
" some cases, the loss tliereof was occasioned by the act of God
" or a public enemy with whom the Government is itself at
" open icar--an exception u-Jiich has no application to this case.

" In this conviction, it is deemed proper to state that a
" certificate or voucher given to an officer before the dis-
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" covery of any theft or embezzlement, 'that bis accounts

" 'have been examined, found correct, and closed,' would
" not operate to release him or his sureties from liability

" on his bond (Moses vs. U. S., 166 U. S., 571, 17 Sup. Ct.,

682).

'' It is conceded by defendants that, if the bullion and
•' metals in the custody of the melter and refiner had been
" stolen by a stranger or highway robber, the melter and
" refiner w^ould be liable for the loss. Such is undoubt-
" edly the law. It was so held in State vs. Nevin, 19 Nev.,

" 162, 7 Pac, 650. Numerous authorities bearing upon
" this point are there cited and elaborately reviewed. See,

" also, 4 Am. and Eng. Enc. Law (2d ed.), tit. 'Bonds,' p.

" 681, and authorities there cited. But counsel argue that

" there is a distinction between such cases and the pres-

" ent one, in this: That here the complaint aflirmatively

" shows that the theft or embezzlement was committed
" by an independent officer of the Government, to wit, by
" the assistant melter and refiner of the Mint, without
" any neglect, carelessness or wrongdoing upon the part

" of the melter and refiner. To sustain this position, three

" cases are cited and claimed to be conclusive in favor of

" the defendants, viz.: Keenan vs. Southworth, 110 Mass.,

"474; Dunlop vs. Munroe, 7 Cranch, 242; Kobertson vs.

" Sichel, 127 U. S., 507, 8 Sup. Ct., 1286. An examination
" of these cases will clearly show that they have no appli-

" cation whatever to the facts of this case; that each re-

" lates to cases of personal negligence upon the part of a
" subordinate officer— an entirely separate and distinct

" principle from the rule of law applicable to the official

" duties of public officers, and the liabilities of themselves

" and of their sureties upon their official bonds. * * *

" In all cases of personal negligence of this general
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" character, upon the part of an assistant or subordinate
" officer, it is undoubtedly true that the principal cannot
" be held liable in damages without proof that he was
" personally guilty of negligence or carelessness. But
" that is not this case. Here the action is upon a bond,
" the condition of which, according to the averments of

" the complaint, has been broken. As a general rule, pub-

" lie offleers uyith reference to tJie public funds or property with

" which by law they are entrusted, become mrtually the insurers

" of such funds and property, and are held accountable for any
" and all such funds and property, even if stolen from them

" unthout any fault, negligence or carelessness upon their part.

" The rule upon this subject is clearly and correctly stated

" in Board vs. Jewell, 44 Minn., 427, 428, 46 N. W., 914, as

"follows: * * * "

The Court further quotes with approval the decision of

the trial Court in the case at bar (82 Fed. Rep., 290), and

the decision of the Circuit Court of xlppeals in the case of

Bosbyshell et al. vs. U. S., 77 Fed. Rep., 944,

and concludes as follows:

" The questions presented by counsel have received the

" care and attention which the importance of this case

" demands. They have been discussed at much greater

" length than was really necessary. If the principles

" herein announced—which hold the innocent responsible

" for the acts of the guilty—may to the layman at first

" blush seem harsh, a moment's thought will dispel the

" delusion. The ease with which frauds are now commit-

" ted against the Government demands not only that the

" perpetrators be promptly punished, but that the safe-
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" ing good and sufficient bonds for the faithful perform-

" ance of the statutory duties of all public officers, should

" not be relaxed. It is substantially the only means to

"• secure redress and insure the highest degree of care and
" diligence in the selection of subordinates. Any other

" rule would open the door to frauds and crimes innumer-
*• able, leaving the Government without any protection.

" But, in any event it is perhaps enough to say that the

" liability of a public officer is to be measured and decided

" by the terms of the bond itself, construed, as it must be,

" in the light of the duties imposed upon him by law; and
" that the conclusions reached are supported by sound
" reason, based upon well-settled principles of public pol-

•' icy, and sustained by all of the well-considered cases

—

" both National and State—upon the subject."

From the foregoing views it is therefore respectfully

submitted that the Circuit Court did not err in sustaining

the demurrer to the amended answer herein, and its de-

cision should be here sustained.

SAMUEL KNIGHT,
Asst. U. S. Attorney for Defendant in Error.
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